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Edson Terrill vs. Cassius G. Grove. 



In this Staie there is by stahitc uo non-bailable capieu by which raitB may be eommeneed, but 
in all suits commenced by capiat there must be endorsed on the writ an order to hold to 
ball, made by the Circuit Judge or Circuit Court Commlorioner, on a proper affidavit. 

2. This affidavit to hold to bail muMt be positive, and must make out a prima faeU caae 

against the defendant. 

3. An affidavit to hold to bail in an action for alleged reprssentations on a sale or ezdiang* of 

lands, if such action may be commenced by crptoi^ should allege, in substance, that the de- 
fendant knew the representations to be false, and that they were made by him with the in- 
tent to deceive and defbaud the pliantiff. 

Branch (Xremt^ October, 1970. 

This was a suit commenced by capias, claiming damages for 
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fraudulent representations in the sale or exchange of certain lands. 
An order to hold to bail had been obtained of a Circuit Court Com- 
missioner, an affidavit made by the plaintiff, and the defendant had 
been arrested on the capias on which the order had been endorsed. 

The writ was made returnable at the October term of the Cir- 
cuit Court for the county of Branch, 1870. 

The defendant, by his attorney, on the first day of the term 
moved the Court to quash and set aside the writ and the subsequent 
proceedings thereon, with costs, for the following reasons : 

1st. There is no allegation in the affidavit upon which the order 
to hold to bail was granted ; that the defendant knew the representa- 
tions to be false at the time he made them. 

2d. There is no allegation in the affidavit that the plaintiff 
trusted, relied upon, or believed the represetations to be true. 

. 3d. There is no allegation in the affidavit that the representation $ 
were made by the defendant with an intent on the part of the defend- 
ant to cheat and defraud the plaintiff. 

C. B. Pratt, Plaintiffs Attorney. 

(7. C. Parker, Attorney for Defendant. 

The following is a copy of the affidavit on which the order to 
hold to bail was made by the Commissioner : 

STATE OF MICHIGAN, ) 
Branch County | ^* 

Edson Terrill, of said county, being duly sworn, says that on the 
2d day of June, A. D. 1870, he purchased of Ca.ssius G. Grove, cer- 
tain lands, described as follows, situate, lying and being in the county 
sof Stone and State of Missouri, known and designated as follows, to 
wit : " The North East one quarter of Section twenty-five, in Town- 
ship twenty-three. North range twenty-three West, containing one 
hundred and sixty acres, more or less." That said deponent paid 
said Cassius G. Grove for said above described premises, the house 
and lot then occupied and owned by this deponent, in the City of 
Coldwater, Branch County, Michigan, being described as lot number 
17, in Cutler's addition to the City of Coldwater aforesaid, and that 
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said house and lot was worth at that time the sum of seventeen hun- 
dred dolkrs, and there was then upon said premises a itaort^i^c 
amounting to the sum of nine hundred and twenty-two dollars, 
and this deponent further says that the said Missouri land above do- 
scribed was in the name of Flora J. Grove, wife of said Cassias G . 
Grove, and that said Ciissias G. Grove in consideration of said sale 
as aforesaid to this deponent, caused his said wife to deed said prem- 
ises, on the date aforesaid, by warranty deed to this deponent, and 
this deponent at the date aforesaid, deeded said house and lot to said 
Flora J. Grove, at the request of the said Cassius G. Grove, and 
this deponent further says that said Cassius G. Grove to induce this 
deponent to make said purchase, and to induce him to deed said 
house and lot to the said Flora J. Grove, did represent to this depo- 
nent, that said land so deeded to this deponent, was all good farming 
land, a part of which was prairie and a part of which was good tim- 
bered land, and that his wife had a good and perfect title of the 
same. All of which representations and statements were false and 
fraudulent, and by which said false and fraudulent statements and 
representations, he, the said Cassius G. Grove, in fraud of deponent's 
right**, did defraud deponent out of said house and lot, worth, as he 
believes, over and above said mortgage, the sum of eight hundred 
dollars. 

AVhereuj) )U he pr;»ys the said Cassius G. Grove may be held to 
bail. &c. 

KDSON TKKIULL. 

Subscribed and sworn to before me, this Tth day of October, A. 
1>. ISTt). 

A. T. LAMPIIEllE, 

Notary Public. 
Branch County, Mich. 

Bf/ tU" Court ^ TpsctN. J. — To authorize the plaintiff to coni- 
meiici* his action by rapiaa ad re<f*ondpndum in this case, under the 
statute, it was neccssiiry ft)r him to procure'from the (Circuit Judge 
or (^ircuit Court (^)niniissionor, an order to hold to bail, to be en- 
dorsed on the writ. up')n an affidavit to be made by the plaintiff or 
some person in his behalf, showing the nature of the plaintifTs claim. 
2 ComjK Lfifrsj § § 4121, 4122. 
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If not, and if this is an action for damages arising npon contract, 
express or implied, then the statute has made no provision for a ro- 
pia» in such cases of debt arising out of or founded on a contract, 
express or implied, where fraud is the gist of the action, as specified 
in Section 33, of Article 6, of the Constitution of this State, as § 
4119, 2 Comp. Laics, does nut include such a case in enumerating 
the instances in caj^os of contract in which a capias may issue. 

This affidavit to hold to bail must be p(;sitive, and must make 
out a j^nwd y*ac/c' case against the defendant. Saterlee vs. Lj/nchy 
6 BiU, 228. 

See also note a to same case and the cases there cited. Gra- 
ham's Frac, IGO; 1 TidcPs Frac, 172; 1 Sdlon's Prac, 35. 

The affidavit, to show a cause of action in this case, should have 
alleged in substance that the dofendant knew the repres(»ntations to 
be false, and that they wtre made by him with the intent to deceive 
and defraud the plaintiff. 1 Chiftf/'sFL, 388 ; 2 Chuffs PL, 687 ; 
3 Term Reports, 51 ; 2 WenJ., 385; 7 Wend., 380 ; 11 Wend., 374 ; 
1 Doug. Mich., 51. 

This affidavit not containing any of these allegations, is fatally 
defective, and was insufficient to authorize an order to hold to bail 
and to justify the arrest of the defendant ; jmd as under our practice 
in this State, as regulated by statute, if the arrest and special bail 
cannot both be required, a capias cannot be Issued, and {is under our 
statutes we have no non-bailable capias for the commencement ol' 
suits, (2 Comp. Lavs, § § 4119, 4121 and 4122; Grc^ti's Frac, § 
115 ; Ortman vs. Dnistln, 1 Mich. Km Prlus, 101.) therefore the mo- 
tion must be granted, and the capias in this case with the subse- 
quent proceedings thereon must be set aside with costs, the defend- 
ant stipulating not to bring any suit agjunst the plaintiff or the Sher- 
iff. 



Sblah Dustin vs, Asa I). Dickinson, ctaL 

A commeDad snlt in the Circuit Court for the couBtj of Wayne, againit D and II. D. then n. 
Hidrd in N. Y. and II in Wayuf t'o., Michigan. Pending the suit, H moved to Illinois. De- 
fendants then apply, under Act of Congrpss approved March 2, 1807, to remove the cause to 
the U. S. CiHirl. Application dented. 

Wayne CVrctiiV, December ^ 1870. 
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Levi Bishop, for Plaintiff. 

C L Walker^ for Defendant. 

By the Court, Patchin, J. — This is a petition to remove the cau.s«» 
to the United States Court, on the ground that both defendants arewoir 
non-residents, under the law of Congress, approved March 2, 1867, 
which provides that " when a suit is now pending or may hereafter 
bo brought in any State court in which there is controversy between 
a citizen of the State in which the suit is brought, and the citizen of 
another State, and the matter in dispute exceeds the sum of five hun- 
drad dollars, exclusive of costs, such citizen of another State 
whether he be plaintiff or> defendant, if he will make and file in such 
State court an affidavit, stating that he has reason to and does be- 
lieve that from prejudice or local influence he will not be able to ob- 
tain justice in such State court, may at any time bei'ore the final 
hearing or trial of the suit file a petition in such State court for the 
removal of the suit" ; and by a prior law, upon the party presenting 
a petition, accompanied by a sufficient bond, it is made the duty of 
the State court to accept the surety and proceed no further in the 
cause. 

At the commencement of the suit the defendant Dickinson was 
a resident of the State of New York, and the defendant Hodges, 
who is jointly liable as well as equally interested, was a resident of 
the City of Detroit, and within the jurisdiction of this Court, and 
remained so until the pleadings had been put in and the case placed 
upon the docket for trial for several terms, at some of which it was 
continued upon the motion of said Hodges. Afterward he removed 
to the State of Illinois, where he now resides. 

The case has been once tried in this Court, and a new trial or 
dered by the Supreme Court, pending which this petition- was filed. 
It will be seen that the law as it stands seems to intimate that no 
matter that a State court has acquired jurisdiction in the proper man- 
ner, and exercised it correctly almost to the close of the case, yet the 
defendant, finding that he is about to be defeated, may by filing the 
required affidavit (and it is not at all unusual for a defeated party to 
imagine that great iigustioe has been done) not only take fvwsy the 
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prupcrly acquired jurisdiction of the State court; but to compel the 
United States Court to assume it without the consent of either. 

But how much the well known rulingH of the courts on this sub- 
ject, together with the presumption that ConfrresH alwa3'rt intends to 
pass wholesome and proper laws, will militate against this construc- 
tion, is not necessary to consider in this ease, for it is conceded that 
at the time of the commencement of the suit it could not bo brought 
in the United States Court, the defendant, Hodges, being a resident 
<»r this State. At that time, clearly, the jurisdiction of this Court 
was cnuipli'te. iiud not concurrent with any other. It has long since 
been established, and cannot now be (|u< stioned, that when the juris- 
diction of a court of* the Ignited States had once attached, no subse" 
quent change in the condition of the parties will oust it. (See 15 
Bote, 198, and 12 Peters^ 165 ; 2 Wheat, 280, as well as a uniform 
line of cases on the subject.) 

It scorns to mc to be the duty of the State courts to adopt the 
rule, thus firmly established in the United States, at least so far as to 
say that when the «ofe jurisdiction of the State court has once at- 
tached, no subsequent change in the condition of the parties will oust 
it. 

1 am nf the opinion, therefore, that the case at bar docs not come 
wirhin th«^ meaning of the law above referred to. and the petition 
should be denied. 



William J. Calvebt w, Moses A. McNauohton, et. al 

A Circuit Court has no general diacretion to allow ao app«al from the Judgment of a Jnitioe of 
the Peace based apon the eqaitieB of the oaae. 

Such appeal can be allowed under Sec. 190, of the Justice's Act, only where the party desiring 
to appeal was preTented from doing so within Are days after Judgment rendered, by dnmm- 
PtanccM beyond his control, and it is not beyond his (xmtrol to see that the officer before 
whom hr> swoan to an affldarit, signs the/urol, before he fl|es it with tho Justice. 

Jaekwn Cirvmt, Oclobcr, 1870. 



W, K, Gibson, for Petitioner. 
^ R. ParKm^ (Sm<f(|, 
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Bt/ the Coitrtf IIioby, J. — The plaintiff recovered a judgment, 
against the defendants, before a Justice of the Pejico. 

This application is made under Sec. 190, of the Justice's Act,# 
which provides in substance that appeals may be authorized by the 
Circuit Court after the expiration of five days, where the party ma- 
king the appeal has been preventented from tiiking the same by cir- 
cumstances not under his control. 

The petition shows that within five days after the judgment was 
rendered, the defendant, McNaughton, (the petitioner,) went to the 
office of the Justice who rendered the judgment, for the purpone of 
appealing the suit ; that he filed with 'him the necessary bond and 
p!iid the costs and fees required by law for making a return ; that an 
affidavit was prepared and signed by him, to which he was sworn by 
the Justice; that he left it with the Justice in that condition, the 
Justice not having signed the Jwra^; that the Justice made return 
t4) the Circuit Court, but the appeal was dismissed, on the ground 
that there was no affidavit. 

In support of the petition it is claimed that a case is presented 
showing that the petitioner was prevented from taking his appeal by 
circumstances not under his control. 

In the case of Draper vs, TookeVf 16 Mvh., 11, the Puprcn^e 
Ci'Urt says : " It is quite clear that the statute did nut intend to 
give a general discretion to the Circuit Court to allow appeals in any 
casi* after five days, where in their judgment it would be equitable, 
or where the party has made a mistake or drawn an erronet-us infer- 
ence ; but that by the restrictive language used, the intention was to 
onfiiie that discretion Uy the class of cases in which the appellai.t 
has been prevented from appealing within the five days, by circum- 
st:inces beyond his control." 

In taking an appeal it is required that the appi»llant, am<-nj2st 
other things, shall within 1^y(^ days after the rendition of judgment, 
present to the Justice an affidavit. ^Vc 184, Justice's Act. 

The paper filed with or j^resehtfd to the Justice in this case wj s 

not an affidavit, there being nothing upon it to show that it had been 

sworn to. It was within, the power of the petitioner to have filed 

with him an affidavit ; p fact it was as much within his power to 

have presented an affidavit as to have presented the paper which ho 

did. 

2 
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lie could have seen to it that the jurat was signed ; in fact he 
could not present it to the Justice an an affidavit until it was signed, 
s If the Justice at his request refused to sign it, he could have 
sworn to it before any other officer authorized to administer oaths. — 
It WIS wh )lly at his own option that h3 left the paper with the 
Justice in the condition it was, and in no respect a circumstance bo- 
yond his control. 

If the Court had a discretion to allow an appeal on equitable 
grounds, I should feel disposed, inasmuch as the paper was sworn to 
before the same officer with whom it was to be left or filed, to allow 
the appeal, but under the construction given to the law by the Su- 
j)reme Court I must deny the petition. 

[But see Lumbard vs, Zimmerman^ 1 Mich. NUi Prlm^ 313.— 
KiL Niisi Pi'iu^.'] 



Caleb Eaton ^J^^ William Campbell, et, d. 

Aftor JndgmeQt for the defondftnt in rpplcTin, an execution was iamied Iq form of a plaintifT'fl 
execution in asBumpsit. After return unmtiiified, this suit wa^ brought on the replerin 
lK>nd. Hdd^ on tlic trial, that the execution ao issued could not be received in eridence, it 
not being an execution in the replevin suit. 

The plaintiff thereupon submitted to a roluntary non-suit, with leave to more te set the iame 
aside. 

On motion to set aside the non-suit and for Icare to amend such execution, ITdd, that the de- 
fendants could only be made liable on the bond by the return nnsatisfled of an execution 
in the replerln suit, and tlwt the amendment afiked for ought not to be allowed for the 
pniTioae of creating a liability not already incurred. 

WiuMenavo Circuity Df-embert 1870. 

H. J, B aJax and C, Jospin, for Plrviotiif. 

NorrU dk Uhlj for Defendants. 

J5y the Court, IIiOBY, J. — ^A suit was commenced in this Court 
by writ of replevin in favor of the defendant, James Pearson, Jr., 
vi, Caleb Eaton, the present plaintiff. The jiefendants, William L. 
Yost and William Campbell, became sureties of Pearson in the re- 
plevin bond. 
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Judgment was rendered in that suit in favor of Eaton, the de- 
fendant therein, for the value of the property rf])lt'vicd and the ecf tn 
of suit, and an execution was issued in favor of Euton against Pear- 
son, in the form of an execution in favor of sl plaintiff in asauwj stV, 
and returned unsatisfied. 

This suit is against the plaintiff and his sureties on the replevin 
bond. 

On the trial of the case the execution in form in assumpsit, ns 
above, was offered in evidence, with the return of the officer, unsatis- 
fied. It was objected that it was no execution in the replevin suit, 
and the objection was sustained. Thereupon the plaintiff submitted 
to a non-suit, with leave to move to set it aside. 

A motioii is now made to set aside the non-suit, and for leave to 
amend the execution so as to make it in form an execution for defend- 
ant in replevin. 

The statute, C, L,y § 5043, provides that if an execution in favor 
of the defendant in the action of replevin shall be returned unsatis- 
fied, in whole or in part, such defendant or his representatives may 
have an action upon the bond &c. In order to make the obligors in 
the bond liable, it is necessary that an execution upon the judgment 
in replevin shall be returned unsatisfied in whole or in part. 

The Supreme Court in the case of Williams vs. Vail, 9 Mich., 
1 62, decided in a case precisely like this, that the execulion in form 
in assumpsit, was not an executi(m in the replevin suit, and that it 
was error in the court below to admit- it in evidence. The Court sav 
*' it was not in any proper sense an execution upon that judgment. ' 

If this is correct it follows that no execution formal cr informal, 
has been issued in the replevin suit, and there is none to amend. 

The rffect of the motion then is not to amend, but to create an 
execution in the replevin suit, and apply to it the Sheriff^s return 
upon the execution in assumpsit. 

Courts have been and should be liberal in granting amendments 
as between the parties U) a Huit. In this case if the execution issued 
had been levied on Pearscm's property, and an application to amend 
had been made, so as to protect the levy, (»r even after sale to protect 
the title of a purchaser, I think it probable the amendment should 
have been allowed. At any rate it would have presented a much 
stronger case. 
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The application in such case would be to protect the title of pur- 
chasers under the process of the Court, no injury to the partitas re- 
sulting. This application is for the purpose of making persons not 
parties to the suit liable to anVction — to create a liability not already 
established by law. 

By the law they are not liable to an action on the bond until an 
execution shall be issued in that suit and returned unsatiiified. No 
such execution has been issued. These defendants were not liable 
when this suit was commenced and are not now liabb. Can they be 
made so by an amendment of the execution in assumpsit so as to 
make it read as though it had been issued in the replevin suit. It 
seems to me not. It would be an abuse of the power of allowing 
amendments. 

I must therefore overrule, these motions with costs. 



Michael Brown va, Byron R. Porter, Richard C. Traver and 
August Widdeman, Administrator, &c., of Charles Brut- 
LER, deceased. 

T)w doctrine ia well settled tliat a rendor of land, If he has taken no security, although he liaii 
made an absolute conreyancc by deed, acknowledging Aill payment of the coi)8id'>niti( n, 
yet retains an equitable lien for the purchaM money, unleis there be an express or implied 
waiver and discharge of it. 

A conveyance by the grantor without security, fur the purpose of allowing the grantees to cxe. 
cute a mortgage on the property to a tliird iierson a» security for a loan of mimey, to b • 
used in payment of a portion of the purctiase price, the grantor taking the grantc>e's p4*r- 
sonal bond, without security, fur the payment of Uie remainder of the purchase price, i* 
not a waiver of the equitable lien as to such remainder subject to the mortgage. 

And in case of a sale of such premises by advertisement or forecloeure of the mortgage no given, 
such eqitable lien for tlie remainder of the purchase price may be enforced against any 
surplus money remaining after payment of the mortgage and costs of forecloimrc. 

WjuhUn2io Circuit in Chanctry^ Dcxmber^ 1870. 

0. EawkinSj for Complainant. 
Lawrence & Frazcr^ for Defendants. 

Bj the Court^ HiOBY, J. — ^The bill alleges that complainant sold 
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a farm to Richard C. Traver and Charles Brutler for $1,500 — $750 
down, and the balance in four annual pay men tit. 

That the grantees had no money to pay down, and it was ar* 
ranged that they might give to Robert McCormick a mortpige on 
the granted premiBes, to secure a loan of the money to make said 
down payment, and such mortgage was given to secure $800. That 
Traver and Brutler were partners as gunsmiths, and used the premi- 
ses for their business until Rrntlor's death. 

Thit for the balance of purchase price Traver & Brutler were to 
give and did give to complainant their bond, payable as above, in- 
stead of a mortgage, to enable grantees to give the mortgjige to 
McCormick, and were to keep the premises insured and assign the 
jM)licy to complainant as security, which, however, they did not do. 
That Brutler died, and August Widdeman wajs appointed his admin* 
i.strator. 

That the mortgage to McCormick not being paid, was foreclosed 
hy advertisament, February 5, 1870, The premises were sold at auc- 
tion by defendant. Porter, as Sheriff, for $1,875 

That after Brutler's death, Traver gave a mortgage to Lewis C. 
Risdon, for $295 23, payable in two ye irs from date, on which is now 
due 8318 20. 

The amount due with costs on McCormick's mortgage, at time of 
sale, was $991 60, leaving balance in Sheriff's (Porter's) hands, 
$566 20. 

That Brutler died insolvent. That there is now due on the bond 
to plaintiff $420 50, and that the firm of Brutler & Traver was in- 
solvent at Brutler's death, and that Traver is insolvent. 

Complainant claims an equitable lien on surplus money in Sher- 
iff's hands. 

(xeneral demurrer to bill for want of equity. 

Judge Lawrence for defendants, in support of the demurrer, 
claims that the complainant by conveying the land for the purpose of 
enabling the grantees, Traver & Brutler, to give the mortgage to 
McCormick, and receiving only their bond for the balance, waived 
liTS claim to an equitable lien on the land for the balance of the pur- 
chase price. 

It is not disputed, indeed the doctrine is very clearly settled, that 
the vendor of land, if he has taken no security, although he has 
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made an absolute conyejance by deed, acknowledging full payment 
nf the consideration, yet retains an equitable lien for the purchase 
money, unless there be an express or implied waiver or discharge of it. 

It is insisted in support of this demurrer, that a waiver by the 
vendor of his lien for any purpose whatever, is necessarily a waiver 
of it entirely, and therefore by waiving the lien for the purpose of 
enabling the vendees to give this mortgage, the vend(ir has lost his 
lien for the balance of the purchase price. I do not think this can 
be so. 

The presumption is in favor of the vendor's lien, and a waiver 
oither express or implied, must be shown affirmatively. 1 Leaditir/ 
(Juirg in Equity, and cases there cited ', 8 American Ed. 

All that can rightfully be presumed or inferred from the facts sta- 
ted in the bill, is that the vendor so far waived his lien as to consent 
that the mortgage to be given to McCormick should have priority 
«>ver his lien, This was secured to McCormick, and there is nothing 
iu the circumstances detailed in the bill to show that any thing more 
was intended. 

I must hold, therefore, that subject to the McCormick mortgage, 
the vendor's lien remained unimpaired, except as to subsequent pur- 
chasers or incumbrances in good faith. Risdon having received his 
mortgage from Traver without notice of complainant's lien, must of 
course have preference. 

It is further claimed in support of the demurrer that complain- 
ant's lien could only attach to the land, and cannot reach the surplus 
money in the ShcrifiTs hands, and the land having been sold on the 
foreclosure of the mortgage, his lien is loht. ^ 

But what is this surplus money but a remainder of the estate left 
undisposed of after full satisfaction of the mortgage ? 

It is as though a portion only of the property had been sold on 
foreclosure for the satisfaction of the mortgage, leaving the remain- 
der discharged from its incumbrance. There can be no doubt in 
puch case that the equitable lien on such remainder would have re- 
mained unaffected by the foreclosure. In the same w^ay and to the 
>iame extent it remains good upon this surplus money. No principK^ 
is better established than that a court of equity, when necessary to 
protect the rights of parties, will follow property, however it may be 
changed, so long as it can be identified. It may be changed from 
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money to land or the reverse, yet so long as it can be identified and 
shown to be the result or avails of the same property to which the 
lien originally attached, the Court will protect the equitable rights of 
parties in it. 

The demurrer must be overruled with costs. 



John J. Reimold vs. Frank Moore. 

The nile of the cWil law giving the priTilonce of towing on th<* bankfl of navigiblc riren, and 
that the privilege is embraced in the public nght of navigation, is at variance with tlie 
written American constitutional law, and by the common law the privilege of towage on 
the banks of such riven was never given except upon the principle of compensation to ripa* 
rian owners. 

Macomb dretUt^ StpUmher^ 1870. 

Case commenced . before John Stockton, Esq., a Justice of the 
Peace, of Macomb County. The declaration alleges certain 
trespasses on the plaintiff's farm, lying on the southerly bank of Clin- 
t )n river, and bounded on the northerly side by Clinton river, in said 
county, committed " on the first day of April, 18G9, and divers days 
thereafter, in passing to and fro across said land by horses and men in 
tawing vessels and in navigsiting said river, and usual allegations of 
trespass. The plea is the general issue, with a notice that the close. 
&c, in which the supposed trespasses were committed was the soil and 
free-hold of the defendant, and that defendant in his own right en* 
tered upon said land as his own freehold, &c., and further that the 
same was and is adjacent and along the banks of Clinton river, a nav- 
igable stream, which has been used by the public from time immemc 
morial for the pnrposes of navigation, and that during all that time 
the public in using the stream for the purposes of navigation, have, 
in floating rafts, boats, barges and sailing vessels, up and down said 
»itroam, found it necessary to tow the same, and that for such purpose 
the said bank or border of said stream has been used as a path or 
way in passing up and down said stream by men and animals in tow- 
ing as aforesaid, without let, trouble, hindrance or molestation, fr^m 
all and any p3rs3n owning lands on the said bank of said river. — 
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That the defendant was the captain of a Tcssel or schooner used 
in pcussing up and down said stream, and the acts complained of wa» 
ilone in the necessary towage of said schooner. 

A bond was given and the case certified up to the Circuit Court. 

It was conceded that the plaintiff was and is the owner of the 
Iind described in the declaration, and that it extends to and is 
bounded by the CliutoH river on the north. 

It was then proved by the plaintiff that on the first day of April, 
11^69, his fences ran intj the river, and the dofendunt was on and 
crossed the land with one h«irse, towing a ve»^sel. Defendant wiis 
s<>en there twice on the land, towing, and the plaintiff forbid him and 
told him he would sue. and defendant again came on to the land, and 
for this plaintiff brouglit suit; whereupon the plaintiff rested his 
c:iiLsc. 

The defendant then proved by lion. Porter Kibbec, that he was 
the Commississioner named in the law of 1848. p. 47-8, and had 
known and been accjuainted with Clinton river since 183G. That as 
such Commissioner he saw most of the parties living along the river 
a id sp')ke to them about building three or four bridgis and raising 
the bank in some places to make a tow-ptith. He did not reccillect 
any obligations being made. No steps were tiiken to condemn the 
Unl or by legal proceedings t*) secure the right of way from the own- 
o:s. lie' talked with most of the owners about the right to what 
was necessary, and no object ic^ns were made. There was no survey 
nor any defined width for a tow-path established or agreed upon. 

Nathan Moser then occupied tlie farm now claimed by plaintiff. 
C )uld nf)t state whether any improvements had then been made on 
the farm. Mr. Moser made no claim ior compensation. There was 
a firm on the bridge next above. 3Iessi-s. Dickinson & Stockton had 
charge of making the repaii-s. 

[(Considerable further testimony was given relative to the use of 
the premises along the river Uiiik as a tow-path, and as to improve- 
nients made in clearing the river of snags, repairing of bridges. &c., 
which it is deemed unnecessary to report. — Rep.] 

Ethjar Wceht^ Plaintiff's Attorney. 
Ilahhard d: Crocker, Defendant's Attorney. 
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JBif (the Court, Mitchell, J. — There is no satisfactory evidence 
that the owners ever yielded or assented to the right to use their land 
for towing purposes, without compensation, any Airther than that 
some of them did not forbid the repairs made under Kifobee by Dick- 
inson. On the ot^ier hand the testimony does satisfy me that the 
plaintiff and those under whom he claims, as well as the other own- 
ers along the river banks, (except where there was a highway,) have 
constantly demanded and insisted upon payment for crossing their 
1 md, in towing vessels, and that they have not assented to any public 
right or easement for the purpose of towing vessels in Clinton river. 
No proceedings appear to have been taken under the law of 184S, p. 
47, appointing a commissioner and authorizing the construction of a 
towing path, except the letting of a contract to clear the river and 
some slight repairs on the supposed path. No sun^ey was made or 
any other steps taken, as required by the law for laying out high- 
ways, Rev. Stat.of 1846, p. 133-4, and to which the commissioner 
was referred by the act appointing him, as the law under which he 
was to settle claims, and by which he was to be guided in laying out 
establishing and constructing said towing path. 

No rights to a towing path were acquired under the law of 1848, 
and that law seems clearly to recognize the fact that a tow-path had 
not been established, and that it was necessary in some way to settle 
and determine the claims of the land owners before such a path could 
be constructed. It follows that the public have no right to cross the 
plaintiflTs land or to use the bank of the river as a tow>path under 
any statute of this State. The public have not acquired a right to 
use the land for towing by user from time immemorial, they having 
been constantly opposed in the free use of the same. 

It is said that the civil law gives the privilc^ of towing on the 
banks of navigable rivers, and that the privilege is embraced in the 
public right of navigation. 

This is at variance with the common law and with the principles 
of the written American constitutional law. The right of towage 
was never given in England except upon the principle of compensa- 
tion to the riparian owners. The question was brought directly be- 
fore the King's Bench, in Ball vs, Herbert , 8 T, R,, 253, whether at 
common law the public have the right of towing on navigable rivers, 
and it was expressly decided that they had not. It was the general 
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opinion of the Judges tbat the right of towing depended on nsagcy 
without whieh it could not exist. 

There hare been decisions in Illinois- and Tennessee partially hold- 
ing with the civil law, but they are not generally accepted as the law 
of the United States. These decisions as well as somewhat similar 
ones in Missouri, do not go to the extent of giying the public a 
right to a tow-path along the banks, but only to the extent of Baying 
that navigators have a right to land and fasten to the shore as the ex- 
igencies of navigation may refiuire. They were undoubtedly founded 
upon the established usage of the Mississippi, and may so far be rec- 
onciled with the current of common law decisions. The right of 
towage may be acquired by long and unobstructed usage, but not 
when obstructed or adverse claims are constantly made. See Kin- 
fork vs, NevifiCy 6 Meis^ tt Wels.^ E, Ex,^ 794. 

The banks are private property subject to the exclusive appropri- 
ation of the owners, and are not subject to the use of the public, 
(Morgan vs, Riadln/jf^S SneJ<?» (Cr M'xrsh.^ 866,) while the questions 
involved in this case have never been precisely decided in any re- 
ported case in this State, yet the general principles that answer them 
have been substantially determined in the case of Lorman vs. Bense7iy 
S Mich.^lS; Rice vsjRuddimanj 10 JI/fVA., 126, and Ri/an vs. 
BroicVj 18 Mich., 196. 

In the first'of these cases the common law rule in regard to nav- 
igable streams is distinctly applied to our tidelcss streams, and an- 
nounced as the law ; the Court saying " that the common law rule is 
the most desirable one so far as freeh water streams are concerned." 
The second case carries the owner's rights to the centre of the stream 
for all beneficial purposes, so long as the public right of passage in 
the stream is not interfered with. And the last announces the broad 
principle that the riparian owner has the exclusive right to the bank 
oF a stream for any beneficial purpose, and that the public cannot de- 
prive him of the right without due compensation. 

If this were not so, docks, booms, mills and all kinds of struc- 
tures on the bank of a stream, wodld be illegal, and liable to be torn 
down or removed as nuisances, if it should be deemed necessary or 
economical to tow vessels, and they should be in the way of a tow- 
path. 

In view of the whole case, I find that there was at the time whcn^ 
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^'c, no \c^ tow-path on the southerly bank of Clinton river ; that 1 
the public had no right of passage over plaint iflf's lands for the pur- 
pose of towage, and that the defendant is guiitj as charged, and as- 
sess the plaintiff's damage at one dollar. 



Stiphex Fargo v$, Cyrus Lovell. 

Wlicre a 'comiilamant seeks to redeem real estate conyeyed by deed, absolute In Tonn, but in- 
iended as a aecarity, which haa be«ix in tha posBession of the mortgagee for over twenty 
yean, the bill must show each facta as will sustain the conveyaDce as a itUlwbsitUng ucu- 
rity subject to Tedemption — such facts as brings the case within the statuotory exgeption.1 
preventing the bar, or rebut the presumption arising from the lapse of time. 

Wliere a party whe conreys property apparently in fee, but really as socarity, and subsequent! y 
propoHes to relinuqish the right to redeem a portion of the property if other property con- 
veyed ta secure the same debt should be re-convcyod, and the notes for the unpaid part of 
tliat debt surrendered, and where, in reaponfle to such propoeiUon the rcM»nvcyance was 
niada and one ttf the notes re-deliTorod, and the original grantor became bankrupt before 
the surrender of all the notes, Hehd^ that equity will give effect to ^the agreement, when 
such original grantor attempts to enforce hia alleged right of redemption. 

An iiyunctioo mivy bo dissolved whore the answer, though not denying q>ocificaIIy the allcga 
tioua of the bill, sets up matters which if true, are deom«d a sulllcient avoidance. 

On a motion to dissolve an ii\)unction, where the answer sets up mattcni in avoidance, the com 
plainant may reply by aifida^its by wf\y of aToidnnce,«ither traversing it or avoiding it by 
new matter. 

liMia Circuity in, Chtmcery, 

Motion to dissolve an injunction. 

T/ieodore Romeyn^ for Complainants 

Blanchard^ Bell db Dodf/e, for Defendant 

Bjf the Courtj Sutherland, J. — The bill is filed in this case to 
redeem real estate conveyed by deed, absolute in form, but in fact in- 
tended as security, after a possession by the mortgagee for twenty- 
seven years subsequent to the maturity of the mortgage debt.— 
Hence it is necessary for the complainant to show by his bill such 
iacts as will sustain that conveyance as a still substituting security 
subject to redemption. Rei/nohh vs, ffrcew, 10 iVtcA., 355. They 
must be facts that bring the case within the statuotory exceptions 
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prevcntiDg the bar, or rebot the presumption ariang' fiom the lapse 
of time. Campau vs, Chenty 1 Mich.j 40d. 

The bill attempts to avoid the bar that would arise from the lapse 
of time aud the defendant's poeseesion, by alleging that the defend- 
ant fraudulently conycyed the property in apparent fee simple to Mi- 
chael Lovell, in 1842, and that such title wa& retainedby him until 
1849; that eomplainant was not informed of the r&4X)nYeyance for 
Homo time afterwards, and was soon thereafter under disability from 

The bill does not directly allege that the defendant's dock will be 
ill health, which continued for several years. 

It will doubtless be a {Hnominent question on the final heariog 
whether these facts if proved ^explain and excuse the delay, and prc- 
Fcrve the right to redeem. I forbear, on this motion, to express any 
opinion upon it. 

The defendant, by his answer, alleges a parol extinguishment of 
the equity of redemption over twenty years before the filing of the 
bill, by the agreement of the parties. 

This matter in avoidance is set forth circumstantially in the au- 
i«wer, and is not controverted by any contrary showing. The defend- 
ant alleges that the complainant proposed in 1841, to relinquish the 
right to redeem the prcmiees in question if other property conveyed 
to defendant to secure the same debt should be re-conveyed, and the 
iDtes for the unpaid part of that debt surrendered; that defendant 
iumiediatcly made the conveyance, and in 1843, after regaining posses- 
hion of one of these notes that had been pledged to a third person^he re- 
turned them to the complainant on the express understanding that 
»iuch surrender and cancelment of the notes should be full satisfac- 
tion of the equity of redemption. 

The complainant became a bankrupt between making his proposi- 
tion and the surrender of the notes, and had the equity of redemp- 
tion not boon ac(|uired by him afterwards, his acceptance of the notes 
might have been inoperative to extinguish the right now claimed ; but 
.^incc he now represents that right, equity may undoubtedly give ef- 
fect to the agreement in aid of the defendant's long possession as 
fully as though he had owned it withoiit any interruption. 

The only plausible objection that can be urged to this defence, on 
this motion, is that it is matter iu avoidance. 

Though it has sometimes been held that an injunction will not 
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be dissolved upon an answer alleging such a defence, notwithstanding 
it is sufficient if true in point of fact, it not being a responsvie dis- 
closure to a bill asking discovery, and because the practice was sup- 
posed not to allow affidavits to be read controverting the facts on 
which such defence is based, yet I think such is not the modern prac< 
tice. The complainant may reply on this motion, by affidavit, to the 
defence, by way of avoidance, either traversing it or avoiding it by 
new matter, and in the absence of any such showing to the contrary, 
jin injunction may be dissolved in the discretion of the Court, on 
such a defence being set up. See Florence vs. vs Bates^ 2 Code R. 
110 ; Opinion hy Mason, J, cited at length in 1 Wat., Eden on Inj.^ 
p. 188 and note 1. A defendant ought not to be in a worse position 
for complainant not having anticipated and negatived such defence 
in his bill. 

The injunction is not important to the complainant in respect to 
the real estate remaining unsold, for a notice of lis pendens will sub- 
/ ject all purchasers, pendente lite, to the final decree. And should 

the complainant be decreed t^e entitled to redeem and have the pro- 
ceeds of sale which defendant has made, paid over to him, after the 
satisfaction of the mortgage debt, there is no reason suggested in the 
bill to doubt the ability of the defendant to respond to such a decree. 

The injunction must be dissolved. 



Andreas Van der Brooks vs. John Currier. 

A crvcted a dock on his prumlaoa on the Imnk of a natlgable river. B, an adjoining lot own<*r 
«'»'• alx>ut to construct a dock to cxtond out into tho river some distance beyond A's doirk ; 
whereupon A filed his l>ill of complaint against B, prftying for an injunction raitrainln;^ 
the defendant from erecting the proposed dock, setting forth that if tho pn}i)oiod dock 
be constructed, it would make it inconvenient for boats to i4)proach and leave oomplainaiit'rt 
d(x<k, thereby interfering witli and obstructing the free navigation of Uie river. Held^ in 
such caw, 

1. An injunction will not be granted unless tho obstruction complained of will be a practiail 
hindrance to the puMic %u€. 

2. Where a complainant's legal right is doubtful a court of equity will not interfca* by iiOunc- 
tJon before tho 1<^ right has been established at law. 

Bay Circuity in CJiancery. 



Motion to dissolve Injunction. 



22 MICHIGAN NISI PRIVS CASES. 



Yam deb Bsoou v. Cubbxix. 



Bt/ the Courfy Sutherland, J. — These parties own adjoining 
lots on the east side of Saginaw river. 

The complainant alleges in his bill that he erected a dock on his 
premises, five years ago, that it is useful as a place for loading and un- 
it »ading vessels navigating the river, and that his lot is chiefly valua- 
for this convenience. 

It also alleges that the defendant is in the act of building a dock 
on his premises, and proposes to extend it out into the river one hun- 
dred feet beyond the outer lino of the complainant's dock, and be- 
yond the line of other docks on the river ; that the defendant's dock 
if it is permitted to be constructed, will render access to the com- 
plainant's difficult ; that therefore the defendant's proposed dock 
will interfere with and obstruct the free navigation of the river, and 
will hence be a nuisance, and specially injurious to the complainant. 

The defendant's answer admits that the parties have contiguous 
lots ; that the complainant has a dock on his ; that it is valuable on 
account of the access by water and the convenience of loading and 
unloading boats at his dock ; that tfc defendant is in the act of 
building a deck on his preniLses, but denies that he intends to build 
it more than sixty-three feet into the river beyond the complainant's 
dock. 

The defendant denies that his proposed dock will be any impedi- 
ment to the navigation of the river; that it will encroach upon the 
navigable channel of the river, or extend beyond the line of other 
decks. He denies that the complainant will suffer any injury from 
it or has any right to complain of it ; denies, in short, that it will be 
n nuisance. 

The answer is accompaicd by a map, made a part of the answer, 
showing the relative extent of the docks, and other erections along 
(he river, ib the vicinity of the premises in question, and the course, 
width and depth of the river. 

There would appear to be outside of the line of docks, and of 
the defendant's proposed dock, a clear space of over four hundred 
feet of water, of sufficient depth for boats of large size. 

Apart from any inconvenience of access to complainant's dock, 
and inconvenience in departing from it, from the greater projection 
of the defendant's dock, there would seem to be no hindrance to nay- 
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igatioQ. The bill, fairly construed, alleges no other ; if it docB, it is 
freely denied by the answer. 

Every encroachment upon a public river is not necessarily, nor 
prima facte, a public nuisance. People vs. Carpenter ^ 1 Mich,, 273 » 
588,290, and cases there cited ; Queen vs. Betfs, 71 Bnj, C. 2/., 1022. 
Tl^o gravamen of the complaint in this case is that the defendant 
by extending his dock out into the stream further than the complain- 
ant has built his, there will be an inconvenience in boats approach- 
ing and leaving the complainant's duck, because of tho necessity to 
go around that of the defendant. This inconvenience iu some meas- 
ure is manifest. 

If the complainant is at liberty to establish the water front of 
his dock where he pleases, and then has a right to insist that no 
other person shall build a dock extending further into the stream, 
and that it shall be left open above and below from that line, he may 
complain that the defendant in this case threatens an obstruction to 
that right. If such a right is conceded to the complainant, why 
may not the proprietor adjoining him on the other side build a dock 
only lialf as far into the river, and ask that it may not be incommo- 
ded by the complainant's ? He could make the same argument that 
the public have a right to use the entire river, and carried to its ulti- 
mate logical results, it would prevent at tho option of any riparian 
owner, any dock at all boing built. Admit the argument to this ex- 
tent, that every erection in any part of the river where the public 
has a right to pass is a nuifcaacOp and the complainant is in the awk- 
ward attitude of asking the prevention of a threatened nuisance iu 
favor of another, of the same nature maintained by himself. 

The complainant has no other right in the navigability of the 
river than all other persons have ; in other words, the river is not a 
highway, in any broader sense in favor of his riparian interests than 
all persons are entitled to claim for passage. 

The test furnished by the case of Tliz People V8 Carpenter, 
is tho question of fact whether the erection complained of in tho 
highway is or will be a practical hindrance to the public use, not of 
a way to the stream, or from the stream to private premises, but the 
public use of the stream itself 

The bill does not directly allege that the defendant's dock will be 
a practical hindrance except to boats approaching and leaving the 
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complainant's dock, and the answer, if the diagram it contains truly 
represents the river and the docks, shows that no other hindrance or 
obstructittn is likely to result from it. 

The depth of water immediately in front of the complainant's 
dock is not sufficient for yessels of the largest size that are used ou 
the river ; the water in front of the defendant's proposed dock is of 
such depth. Has not the river such depth at the place in- question 
that it may practically be docked to such point as will allow the 
largest boats to approach without injuriously narrowing the naviga- 
ble channel ? If so, would such dock be a nuisance ? 10 Michy 

125. 

So far as this Court can judge from the proceedings, the pro- 
posed dock of the defendant, probably, would not be found by a jury 
to be a nuisance. Taking the most favorable view for the complain- 
ant, his legal right is doubtful. In such cases a court of equity will 
uot interfere by injunction before the legal right has been established 
at law. Ifart vs. The Mayor, drcy of Albany , 3 Paifje,2\% ; 3 MyK 
ik Keen., 169; 1 Id,, 185; 3 J^^.,391 ; Van Bergen vs. Van Ber^ 
gen, ^ John, C^. i?., 282; Reed vs. Gifford,% Id,, 19 ; Angel 07i 
Water Oouraes, Sec, 452; Robinson vs. Pittig'er, 1 Green Ch, R., 57; 
Om%ted *j. Loo-nis, 6 Barb., 152; Walk. Ch,, 112. 

The interference of equity rests on a clear and certain right, and 
an injurious intarruption of that right which upon just and equita- 
ble grounds ought to be prevented. 2 Wat, Eden on InJ,, 270, and 

note. 

This is not such a case. 

The continuance of a special injunction to the hearing where the 
whole equity of tha bill has bsea doaied, is in the discretion of the 
(^ourt, but will generally be refused, unless for reasons which make 
the case an exceptional one. If the complainant would by the disso- 
lution lose the entire benefit of his bill in case he should succeed 
upon the proofs, the Court will ordinarily continue the injunction, 
but its effect upon the other party will be also considered. 

The complainant in this case will not, so far as this Court can an- 
ticipate, suffer such a loss of the advantage of his bill, if he estab- 
lish a right to the relief he seeks. 

The commissioner for Saginaw County, acting as Injunction Mas- 
ter, had no authority to allow the injunction. 

The injunction must be dissolved. 
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Albert R. Foster vs. Matthew Wiley and William J. 

MONTEITH. 

1. Wfaea an execution is regular and legal upon its fiice, and is isBued by a magistrate having 
i4)parent authority to issue it, the oflBoer serving it will be protected. 

2. .Where a Justice of the Peace issued an execution on a Judgment regularly rendered before 

him, after the case had been appealed to the Circuit Court, and delivered the same to an of- 
ficer for collection, and the officer by direction of the attorney of the plaintiff in the execu- 
tiou, levied upon and sold, by virtue thereof^ a buggy of the defendant, to satisQr the exe*> 
cution, after having been notified by the defendant that ho had appealed the suit, IfeU, in 
an action of troepaas by the defendant against the officer, that he could JustiQr under the 
execution, and was not liable in that action. « 

S. A ministerial officer is protected in the execution of process regular and legal on its lace, 
though ho may have knowledge of t»ct» rendering it void for want of jurisdiction. 

Allegan Circuit, Januarjf, 1871. 

This was an action of trespass brought by the plaintiff, Foster, 
against the defendants, Wiley and Monteith, for the taking on execu- 
tion and disposing of a certain buggy belonging to the plaintiff. — 
The execution was issued on a judgment rendered in Justice's Court, 
in favor of Wiley against Foster, which judgment Foster claimed to 
have duly appealed to the Circuit Court. 

A statement of the facts in regard to the appeal, and the ruling 
of the Court thereon, sustaining the appeal, will be found in 1 JUich, 
Xim PriuSj page 257. 

The execution was issued by the Justice ailer the appeal had been 
taken, and was delivered to Monteith, who was a Deputy Sheriff, to 
be collected! 

Monteith was notified both by Foster and his attorney of the 
fact that an appeal had been taken, and the circumstances attending 
it, and was warned by them not to enforce the collection of the execu- 
tion, but notwithstanding this, he, by virtue of the execution, which 
was regular on its face, levied on the buggy in question, when Foster 
was using it, and unhitching his horses from it took it away and sold 
it under the execution, acting in the matter under the direction of 
the attorney of Wiley. 

On the trial of this trespass suit in the Circuit, before a jury, the 

defendants, by their attorney, submitted to the Court, amongst other 
4 
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requests, to charge the jury " that if they found from the evidence 
that the execution was fair on its face, then they must find fctr the 
defendant, Wm, J. Monteith," which reciuest was refused by the 
Court. The Court also charged the jury on request of the attorney 
<>f the plaintiff, Foster, that "^ the Justice had no power t<j issue exe- 
cution after the cause was appealed, and the execution therefore con- 
stitutes no protection to the piaintiff in that judgment, and none to 
the officer either, if he had knowledge of the facts depriving the 
Justice of jurisdiction, viz : making an appeal to the Circuit." 
Other requests were submitted on behalf of both defendants and in 
their justification which were refused, but the chief point relied 
upon was embraced in the foregoing request to charge on the part of 
the defendants, which was refused, and in the request to charge on 
behali' of plaintiff, which was granted. 

The jury, under the charge of the Court, rendered a verdict for 
the plaintiff, and the defendants come and now move the Court to set 
aside the verdict and grant a new trial, setting up various special 
reasons therefor, but relying chiefly on the above as to Monteith, the 
officer, and claiming that there was no evidence in the case connect- 
ing Wiley with the alleged trespass, or showing that ho had any 
knowledge of the same. 

IT. C. SUnighton and 27. F, Severens, Attorneys, and of Counsel 
for Defendants. 

J, L, Ilawety Attorney for Plaintiff. 

Bj/ the Court, Upson, J. — The general rule as laid down by the 
authorities seems to be that in cases of this kind if the magistrate 
lias jurisdiction of the subject matter, and if the process is regular 
upon its face, the officer executing it is protected, and in questioning 
or reviewing his action, the Court will not look beyond the process 
to see if he was cognizant of any irregularity in regard to it. 7 
Met., 2b7; 10 Oash^ ^6 ; 9 Conn., 140; 5i/t/?,440; 24 Wend., 
485. 

These decisions seem to hold that it is of no consequence even if 
the officer had knowledge of facts rendering tiie process void for 
want of jurisdiction, and to affirm that the officer is protected by 
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process regular upon its face, whatever he may have heard going to 
impeach it. " It will not do/* says Parker, C. J., in Sarf/ord vs. 
jVicholsj 13 Ma88,, 2S8, " to require of executive officers before they 
shall be held to obey precepts directed to them, that they shall have 
evidence of the regularity of the proceedings of the tribunal which 
commands the duty. Such a principle would put a stop to the execu- 
tion of legal process.*' This principle of protection to the officer is 
recognized by our own Supreme Court, in Wall vs, Trumbull y 1(3 
Mkhj 233, 234, where it is held that a ministerial officer cannot bo 
held liable '* where the precept or order under which he acts, comes 
to him from the proper source, and is within the apparent authority 
of the body or officer issuing or making it," and in this particular 
case the Court adds, '^ and even if the officer had knowledge outside 
of his certificate, of the facts constituting the alleged illegality, I do 
not think it would effijct the rule of protection.'* See also 19 Mich.y 
57 ; G Mich,, 144 ; 1 Mich., 85. In the case before us, the execution 
was regular on its face, and within the apparent jurisdiction of the 
magii«trate issuing it, and the officer, Monteith, in serving it, seems 
to come within the rule above laid down, and to be entitled to pro- 
tection. The charge of the Court on this point having been errone- 
ous, the defendan,t, Monteith, is entitled to a new trial. 24 Wend., 
485. There might be more question as to the other defendant, but 
as it was virtually conceded on the argument, that if the motion pre- 
vailed in regard to the officer it should as to both, the verdict must 
be set aside and a new trial granted, costs to abide the event of the 
suit. 



Melissa Hover vs. John W. Hover and Lodowick Hover. 

When the wife flics her bill for dirorce, temporary alimony will be allowed, notwitlistanding 
the equities of tlie bill are denied in the answer. And where the answer on oath chargos 
tlie complainant with ill conduct, she will be allowed alimony, if such conduct be denied 
by affidavit. 

An injunction may be granted to prevent the husband from disposing of his property, wliere it 
appears ncccei<tary in order to secure alimony to the wife. And third parties may be re- 
strained from disposing of property claimed by them where the bill alleges rach property 
to belong to th« husband, and charges collusion between such third party and the husband 

Bajf CVmiiY, in Ctianoery, 

Motion to dissolve injunction on bill and answer. 
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The bill is filed for divorce on the ground of extreme cruelty, and 
asks for alimony. 

It cKarges collusion between defendants, to defeat complainant's 
application for alimony, by suppressing an unrecorded deed made 
heretofore by Lodowick to the other defendant, who is complainant's 
husband, of land worth $1,600, and by holding out and pretending 
that Lodowick is the owner of certain specified personal property, 
which is alleged to belong to John W. Hover. The bill alleges that 
John was the owner of a certain grey mare, which complainant took 
into her possession after her husband had ill treated and abandoned her, 
and which she stills retains. The injunction restrains the defend- 
ants from destroying said deed, from selling or disposing of the land 
or the personal property, and from re-taking said mare. 

The motion to dissolve is made on three grounds. 

1. That the answer denies all the equity of the bill. 

2. That an injunction can not be made auxiliary to any relief 
that can be granted in divorce cases. 

3. That this injunction suspends the right of Lodowick Hover 
to dispose of his separate property. 

The Court will grant alimony only as incidental to other relief. 
JTar. Ch. 7?., 19. 

Hence if the answer denies the equity of the bill, it negatives 
the title to that relief to which alimony is incidental — the right to a 
decree for divorce. 

Bj/ (he Court, Sutherland, J. — 

It was contended on the argument that the answer denied the 
form but not the substance of the allegation in the bill. Some of 
the denials appeared to me at the time to be liable to that charge, but 
a closer reading has satisfied me that such portions of the answer had 
that appearance by inadvertence of the pleader ; that there was no 
attempt to gain the advantage of a denial by a negniice pregnant. 
The denials fully cover the averments on which a divorce is asked. 

It was principally objected to the answer that the jurat did not 
show that defendants swore positively to the denials of the facts on 
which the claim of a divorce rests. 

As I construe the jurat, they separtely made oath that the an- 
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swcr wae true of their own knowledge, except as to Buch matters uh 
were separtelj stated by botli on information or belief. 

In that view, the eqaity of the bill has been fully denied in the 
answer. It was full. It contains such a statement of complainant's 
conduct towards her husband, as is not only in marked contrast with 
her statements in the bill, but such as tend strongly to show that ho 
is the injured and outraged party. 

The injunction has been obtained to render effectual a decree for 
alimony, both temporary and permanent, the former during the pen- 
dency of the suit, and the latter afterwards. One is a provision for 
the time being, to enable the complainant to prosecute the suit, either 
after a showing of merits, or in spite of a showing to the contrary. 
The other, as the relief to which she is entitled as an incidentiil 
consequence of the decree for divorce. 

If the equity of the bill is fully denied, probably an injunction 
would not be continued with any view to permanent alimony, but 
other considerations prevail on the subject of the allowances during 
the pendency of the suit By our statute such allowance may be 
granted in the discretion of the Court 2 Comp, L.^ § 3234. 

A similar statute was in force in New York before our statute 
was enacted. The construction given to it in New York may be cori- 
iiidered as adopted here with the law. 

In cases for separation the ^discretion is sparingly exercised. — 
There must appear a meritorious cause of complaint. Warden r.**, 
Wordfrn, 3 Edic.^ 387 ; HoUerman t«, Hollei-niav^ 1 Barb S, C, /t., 
64; Snyder vs. Snyder^ 3 7/7. , 621; BUsell vs. SUsell^ 1 7r/., 430. 

In a recent case in that State, the wife being plaintiff, applied for 
alimony after answer by the husband, not only denying the acts of 
misconduct and abandonment set up by the complainant, but excu- 
sing his own conduct and setting up the ill conduct of the plaintiff. 
These allegations were neither denied nor explained on the motion for 
alimony, and it was denied. 2 Van Santo, Ch. Pr.. 374, citing 
Carpenter vs. Carpenter^ 19 IToio,^ 59. 

But in cases for divorce^ temporary alimony and money to carry 
on the suit are granted almost of course. Story vs. Story ^ Wallc, 
Ch R.J 421; Wriyht vs. Wright^ 3 Edw.^ 62; Graven vs. Graves^ 
2 Pdige, 61 ; Hammond vs* Hammond ^\ Clarke, I bl ; Bicsell vs. 
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BUteV, 1 Barh. S. C, R,, 430; Goldimiih r«. GoldmxUk.^Mich^ 
285 ; 3 Barh, Ch, 7^., 628. 

It will generally be granted to her if she as complainant or dc- 
fendsint denies on oath the misconduct imputed to her in the answer 
or bill of her husband. The courts will not try her guilt or inno- 
eonce on conflicting affidavits. Sm'th vs. Smithy 1 Edw.y 255 ; 
Stanford vs. Stanford, Id., 317 ; Wood vs. Wood, 2 Paige, 109 ; 
Osjood rtt, Osgood, 2 Paige, 621. 

A charge of former or past misconduct or proof of it, does not 
deprive her of the means of supporting herself during the litigation, 
and of the means to sustain the suit. 2 Van Santo Ch, Pr., 27 G. 

It would be ot1icrwi»e, it seems, in case of a present, continuing 
nnd notorious misconduct, as living in open adultery while the suit is 
in progress. Id., citing Foicler vs. Fourier^ 4 Ahhott, 412; Griffin 
vs. Griffin, 21 Ibnc, 364; 6 Mich., 285. 

These c:>usidjrations are appropriat3 to a hearing for alimony, 
and illustrates the propriety of continuing the injunction if it can bo 
regarded as auxiliary to that relief if seasonably applied for. 

2. A few remarks will suffice on the subject of using an injunc- 
tion to aid in making the relief effectual. 

The Ftatute authorizes the Court to act directly on the property 
of the hui^band to secure the allowance which may be ordered. 2 
Comp. X., § § 3234, 3248. 

If any ground is stated which in ordinary cases would justify in- 
junction to prevent a threatened wrong, it will, on generl principles, 
justify resort to this precautionary measure in this class of cases. 

3. The supposed separate property which the third ground of 
the motion alleges that defendant^ Lodowiek Hover, is prevented from 
(lisix)sing of, is the property which the bill claims to belong to the 
husband. The injunction operates no further. 

The injunction will be continued until the next term of the 
CV>urt, and until an opportunity is affi>rded to make an application 
fur alimony, and no lunger than till the decision of such an applica- 
tion, if then made, unless continued by order of the CVrurt. 
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John D. Millis r». M. Lamont Bago, Administrator of F. C, 
Mykick, Deceased, and others, (his widow and heirs-at-law.) 

Hie iieraoDAl repnweatetive of a deceased mortgagor is not a necemarj portj to a fbrocUisnri> 
bill. 

Where tlie Itogiirtpr of the Conxt is nppoititrd guardian ad ftY«m,on motion of tho compIiiiiiMnt^ 
ov^r tlio infant heirs of a deceiwed mortgagor, ponding proccedingN for tlio foreclosure cif a 
mortgnge, tiis acceptance of tlie trust sliotikl be implied from tlio fact of ap])olntment ; Hnd 
in case of bis faihm to aiunvsr, tho presumption is that tliere was no vaiid defence to tiro 
bill. 

Wbere thfi Regbter of the Coart is appointed, on moticm of theromplainAnf^ gnanlinn ad h'UtA 
of infant betrs of adeceitsed mortgagor, in a pniC(«cdiBg to foredcMc t)ic mortgage ; nnil 
neglects to answer the bill, and a Hale w made in pursuance of a d^iTee of fnrerlc inure, tlio 
pitK«edIngs will not be set asidv unless eomc wrong liaji U'ru done, but the irregularity may 
be cured by filing the aasw^- nunc pro tunc. 

Tlie reference to take proofr under Cli. rule 92, may be to any commiftiioncr in the State ; and 
it is not nocc«wary that such commissioner sliallxre^ide in the county or cirenit in which tlic 
Court making tho order sat. 

Bay County ^ in Chancery, 

Petition t<» set aside decree and sale in a foreclosure suit. 

Bf/ the Courts Sutherland, J. — The bill was filed in this case 
May 17, 18G1, to foreclose a mortgage made by My rick, deceased, in 
his life-time to complainant. After personal ser\*ice of subpcena on 
all of the defendants, the infants omitted to procure the appointment 
of a guardian,' ad litem^ and the complinant obtained an order, «t«/', 
July 12, 1861, for the appointment of the Register of the Court. — 
This order, after due ser%'ice, was made absolute July 12th of the 
same year. January 7, 18(>2, M. liamont Bagg resigned his trast as 
administrator, and was discharged by the Probate Court. Septem- 
ber 23, 1863, an order pro coufvsso, as to all the defendants was en- 
tered, and for the usual reference to take pr(M>fs and compute the 
amount due, to a commissioner of Oakland County. A decree was 
made May 3, 1864, founded on the proofs so taken. 

The Register did not expressly consent to act as guardian, and 
never filed any answer ; nor does the record show any act done by 
him in that character. 

On the 6th July, 1864, a sale was made for more than sufficient 
to satisfy the decree. A surplus of 8323 87 was reported. 

At the next term, James Y. Worden filed his petition to set 
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aside the decree and subsequent proceedings, for irregularity, show- 
ing therein that he had been appointed administrator de bonis non, of 
said Myrick, deceased, and guardian of said infant defendants, by the 
Probate Court of Oakland County, and stating further that ^^ to the 
bill in said cause and the case made thereby, as this affiant is in^ 
formed and rerily believes there is a good and substantial defence on 
the merits to a large part if not to the whole of the claim therein 
named." , 

The following irregularities are insisted upon : 

1. The decree was taken after said Bagg ceased to be adminis- 
trator. 

2. No guardian, ad litem, was appointed for the infant defend- 
ants, the Register not having acted or consented to act. 

3. ^The reference to take proofs, &e., was made by a common or- 
der to a commissioner of Oakland County. 

The complainant insists that the personal representative of the 
deceased mortgagor was an unnecessary party, and that the peti- 
tioner has no right to make this application in behalf of the infants, 
in virtue of being their guardian by appointment in the Probate 
(•ourt. 

1 . As the bill was not framed to subject the personal estate to the 
payment of any deficiency, and no deficiency in fact exists, the sale 
having produced a surplus, the personal representative was not a nee- 
crisary party. Abbott vs, Go(I/rof/*$ heirs, 1 Mich., 178. And the 
decree as taken docs not purport to afiect him, and as executor it can 
not. The suit was not defective for want of proper parties, as the 
heirs-at-law of the mortgagor were before the Court. Hence if the 
decree against the administrator were set aside a re-hcaring would 
not for that reason alone be ordered. 

2. The Court would consider the petition in behalf of the in- 
fants if they have no guardian ad litem, and if they had, it would, 
if misconduct were alleged against him, for otherwise the infants 
might be remediless. 

If the formal consent of the Register of the Court to act as guar- 
dian, in the absence of any subsequent act implying acceptance was 
requisite to make the appointment complete and to attach to him the 
responsibilities that appertain to the office of guardian, he was not 
appointed, and the second objection must be held well taken, for it is 
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well settled that no decree can be taken against an infant defendant, 
unless a guardian has been assigned him. Jo7ies vs. Crist, S A, R, 
Marsh., 143*; Shields^ heirs vs. Bryaat, 3 Blhh^ 526 ; Roberts vs. 
SSianton, 2 Murf., 129; St. Clair vs. Smith, 3 Ham., 868; Dan- 
ids vs. Ilannegan, 5 Jf. J, Marsh, 49; Cravens vs. Dyer, 1 Litt., 
153. 

Whether the appointment is made on the petition of the infant 
or that of the complainant, the, duty and responsibility of the guar- 
an are the same. When procured in the former mode the statute ex- 
pressly requires the consent. Sec. 4829 Comp. L, ; See precedents, 
2 Barb., Ch. Pr. ; Hoff. App. No. 66. 

When the appointment is made, however, on the application of 
the complainant, the statute is silent, and the precedents in New 
York, where the statute was similar, do not show consent, and it is 
said to be unnecessary when an officer of Court is appointed, which 
is usually the case, because it is made his duty to act by the rules of 
Court. 1 Van Santo Ch. Pr., 154 ; 1 Barb. Ch. Pr., 85 ; Chan. 
Rule 143 ; Sup. Co. Rule 61. 

We have no such rule, but the authority of the Court over its 
officers is as full in an individual case to require the pbrformauce of 
such a trust as to make a general rule applicable to all casc«. Sec 
Sec. 3475; Comp. L. This power is not abridged by the statute au- 
thorizing the Supreme Court to make rules governing the practice, 
except on subjects covered by rules so made. Hence the acceptance 
of such a trust should be implied from the fact of appointment. — 
The performance of it is exacted as a duty, and there is no option to 
decline. 

Afler the appointment it was the duty of the guardian to examine 
into the circumstances of the case so far as to enable him to make 
the proper defence when necessary for the protection of the rights of 
the infant. 1 Barb. Ch. Pr., 85. And he is liable for damages re« 
suiting from his neglect to So so. 2 Paige, 304. If it appear on 
such examination that there is a clear case against the infant, he 
may decline to bring proceedings in the cause. Levy vs. Levy, 8 
Mad., 131, 245. In the absence of any showing to the contrary, it 
should be presumed that the guardian refrains for sufficient reasons. 

It is. usual even where there is no defence to file a general answer 
for the infants, submitting his right to the judgment of the Court. 
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But since the filing of such an answer where there is no defence dis. 
penses with no proof to establish the facts stated in the bill, 
( Wright v$. Miller, 1 Sand/^ Ch,, R., 103, 118 ; £al^er vi. Woods 
hL, 129, 134 ;) it is merely formal and though it may be irregular 
^or the complainant to proceed without, (3 Edew, 414,) yet unless some 
wrong is done, the Court will not vacate the proceedings afber a de- 
cree and sale, (See KeUogg vn. Putnam, 11 JUich,^ 344,) but will per- 
mit the answer to be filed nvnc pro tunc. Scott vs, Clarkton, 1 
mbb, 277. 

There is no proper showing of merits. Walk, Ch^R., 385. — 
There is no reason given why the guardian ad litem did not prepare 
uu answer showing the defence if any there is, and present the peti- 
tion accompanied with that answer. It can not be presumed that he 
declined or disclaimed the office. 

3. The reference to the commissioner of Oakland County is not 
irregular. 

Commissioners act as Masters in Chancery in executing such an 
order. That office, in this State, was local only as to the territorial ' 
limits within which the Master was required to act. R, S. 1846, p. 
42G, Sec. 55. 

The new Constitution having abolished the office, the Legislature 
in 1851 enacted that the several Circuit Court Commissioners within 
their respective counties, should be competent to discharge all such 
duties as had heretofore been performed by Masters in Chancery in 
this State, according to the practice in chancery proceedings, and all 
><uch other powers as should be conferred upon them by the several 
r'ircuit Courts within the jurisdiction, and under the orders of 
which they might act. 2 Comp, i/., Sec. 3081. 

Rule 92 provides for entering an order of course, referring it to 
n commissioner to take proofs and compute the amount due prepara- 
.tory to hearing the cause. Unless, therefore, there is a limitation of 
jurisdiction implied from the history <tf the office, or the foregoing 
."itatutory provisions, so that no commissioner can be named in or 
execute such an order, except when made by the Court sitting in 
his own county or as substitute, this rule is sufficiently general in its 
tonus to allow any commissioner in the State to act. 

In England, whence we derive the office, it existed as early as we 
have any memorial of the Court. The twelve Masters, including 
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the Master of the Rolls, were assistants of the Lord Chancellor, and 
no more confined in respect to territory than the Court itself. See 
Litro. to Mas, in Chan,, hi/ Ilof/.,p. 18, 1 Smith. Ch, Pr., 9, 16. 

In New York, while the chancery system was in vogue, Masters 
were appointed, and required to reside in the county for which thoy 
were appointed. 1 N. Y. R S.y 101, Sec. 9 ; 1 Ifof, Ch, l*r., 21. 
The statute defining their powers was like ours, except that it did 
not contain the clause " within their respective counties," which is 
immaterial to our present inquiry. Rule 99, of the N. Y. Chancery, 
directed that an order when entered of course should be exeuct<5d by 
a Master remling in the same county with the solicitor who ob- 
tained the order, unless another should be agreed upon. 

If the reference was by a special order or decree, it might be 
made to any particular Master by name, or to any Master in u par- 
ticular county or place, in the discretion of the Court, thus recogni- 
zing no restriction to the county or Circuit where the Court sat. 

Petition denied. 



Alexander 3IacRoberts and William Nesbit r«. Alvin 

Eastman. 

Where the dpfeudant pleadfi in ahatcmcnt the miK-Joindcr of the plahitiflH, the plolntifle hold 
th« afflrnwtive and rouet begin. 

An agent may bind an undif>cIoiied principal, and may so negotiate for liim ns to make liiui a 
paity to a ooutract without naming him. 

Where Imm la Joined upon a plea in abatement, and the dm-iMon \» advenw to the plea — 
whether interlocutory Judgment should be entered and plaint itr»i <Iuiuugfs be *ttb$equently 
aaaened, qutre, 

Saginaw Circutl, in Chancer}/. 

[This case was decided prior to the adoption, by the Su- 
preme Court, of the recent rule as to pleas in abatement.] — Kei*. 

Grout dh HaiU'JieU, for Plaintiffs. 

Siceet & Foote, for Defendant. 

jBy the Court, Sutherland, J. — This is an action of assumpsit; 
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and the defendant pleads in abatement the misjoinder of the plain- 
tiffs. 

On this issue the plaintiffs hold the affirmative and must begin, 
Davis vs. Evans, 6 Car. <Sc P», 619. The direction on the trial was 
different, but neither party suffered any prejudice. 

The contract sued upon was a yerbal contract, negotiated by an 
ngent, (Grout,) or by MacRoberts, one of the plaintifb. The time 
and circumstances satisfy me it was conclued with Grout. He had 
written instructions which clearly import that both plaintiff were in 
fact to be interested in the transactions. Grout testifies very confi- 
dently that in the negotiation with the defendant, he disclosed to de- 
fendant that MacRoberts was not the only person concerned, but did 
not disclose who else was represented by him. This is denied by 
the defendant. The fact whether there was such a disclosure or not 
in immaterial. An agent may bind an undisclosed principal, and 
may so negotiate for him as to make him a party to a contract with- 
out naming him. Taintor vs, Pender grast, 8 IlilL 72 ; Hogan vs. 
Sherh, 24 Wend., 468; Grogan vs. Wade, 2 Starkie, 448. 

It therefore being shown that the plaintiffs were partners, and 
the contract in question made for them, they were entitled to sue on 
it jointly, and the defendant's plea is untrue. 

Judgment final must therefore be rendered in favor of the plain- 
tiffs for their damages to be assessed. Green's iV., 161 ; 3 Wend.f 
258; 6 7d, 649; 19 Id., 527; 2 1Ft&.,867. 

The question has arisen in my consideration of the case, whether 
interlocutory judgment may be rendered for the plaintifl^ and damages 
be subsequently assessed, and then final judgment rendered. 

In Eechem vs. Le Jdaifre, 2 WiU., 867, this course was not per- 
mitted, but for a reason which has now ceased to have any force, 
namely, the loss, of the remedy by attaint for a false or erroneous ver- 
dict. In Haight vs. Holley, 8 Wend., 258, after the jury had deter- 
mined the fact in issue on the plea in favor of the plaintiff, he pro- 
ceeded before the same jury to assess damages. In Clement vs. 
Leicis, 7 Eng. C. L. R., 740, judgment final or an inquisition of 
damages was reversed, because the jury that tried the issue on the 
pleadings had not assessed the damages. This occurred in 1822, 
though it was suggested that the writ of attaint had been obsolete 
for nearly two centuries. 
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THie practice of ■sotting aside verdicts upon motion liad siqper8e» 
^cd the harsk remedy against the jarj, and Blackstone had seen but 
iew instances of attaint in the boolkS later than the 16th century. — 
vi Black. Com.^ 405. But it was not abolished until tlier reign of 
<ieo. IV. New A^n, Ci/ch^ title Attaint, 

Where the question of the amount of damages arises 'with tlw 
<juestioD of the right to damages, they should undoubtedly be deci- 
<led together in one verdict or decision, but if the inquiry in respect to 
the amount follows the decision of the right, or may follow it as the 
subject of a second finding, especially if condiictod before the Court 
without a jury, there is great propriety iu allowing it at a different 
time to suit the conveniemce of parties. To do so there should be nu 
interlocutory judgment to proceed upon. The plaiatiffs, at their op- 
tion, may adopt that course in this case. 



Kmma Lbora Griffis and Theron GRiFFre, Infants, by their 

next friend, and Avstin Griffis, v%. Samuel Stoddard, Ma* 

JOR F. LocKWOOD, Daniel D. Barney, Mariette Barney. 

Smith M. Brown, John Bennett, Andrew S. Tackieit, 

' John Pike and Alanson Griffis. 

BUI of complaint muUtfarioufl. 

It Is a general rule tfaat equity lias ooncuirent Jurisdiction vritli tin oouitfl otf ln\v in r.nncs ( f 
fraud ; but not to impeach a will for fraud or incompetency of the textator, thoiif(li tlit< 
court of equity may retain a bill involving audi a <iuc8tion, to obtain the dcriiilon of tlu" 
proper court, and then to decree accordingly. 

Wliero there is concurrent Jurisdiction, the right to maintain Jurimiictioii attuclicn to the trilxi^ 
nal that first exercises it. 

l*rohate Courts have Jurisdiction to try all questions touching the >-alidlty of wills of iiersonal 
as veil as real estate. 

The Judgment of every court on matters within its Jurisdiction, is couclunivc on every other 
court. 

Saffinaw Circuit, in Chancery. 

General demurrer to bill bj defendants, Stoddard, Lock>viocd and 
Barney. 

By (he Courtj Sutherland, J. — It appears by the bill tbat 
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Jnlia W. Gnifis, died on the 14th day of May, 1863, poscesBed of 
certain real estate situate in the county of Saginaw. That on the , 
I4th day of Febrnary, 18G3, she made a will disposing of said real 
estate, and on the 6th of April following, a codicil. That since the 
death of the testatrix the will and codicil haTe been prored and al- 
lowed by the Probate Court of faid connty^ and letters testamentary 
ijE^ued ta defendant, Stoddard, the executor therein named. 

The infant complainants claim as heirtf-at-law, and Austin Grif. 
fis under a couTcyance from defendant GrilEs, of his alleged estate 
by the curtesy as the husband of the said Julia W- Griffis. As to 
defendants - Stoddard, Brown, Bennett, Taggett and Pile, the com- 
]>laiuant8 seek to have their rc^pectiye claims as heirs, and by the 
rurtesy, established; and to aToid the will, on the ground of fraud 
and incompetency of the testatrix, and the codicil on the ground 
that the testatrix did not execute it, and that it was not seasonably 
tiled in the Probate Court to render effectual certain eleemosynary be- 
«^uei«t8. Cowp. L,y § 2032. 

The other defendants are not alleged to claim under the will, but 
under a lease executed in her life-time by Mrs. Griffis and her huK- 
iKind, and which complainants ask to hare set aside for uncertainty^ 
and because of her alleged lunacy when it was executed. 

Austin Griffis states no case for relief in his own behalf against 
the defendants claiming under the will, and has a perfect remedy at 
luw, if any where, on the case stated against the other defendants. 

lie has no interest in the question relating to Talidity of the will 
.*ind codicil. They only affect the claim of the other complainants. 

The bill is manifestly multifarious. Slor^^ Eq, Pi^ Sec. 271 / 
1 Ban. Ch. Pr,j jrp. 395, 396, 397 ; Stcift vs. Eck/ord, ti Pavje, 22, 

28. 

It is a general rule that equity has concurrent jurisdiction with 
the courts of law in cases of fraud. But it does not exist to im- 
I>cach a will for fraud or incompetency of the testator. 1 Sfory*» 
Eqnltff, Sec. 184 and note; Adams' Egnitjf, jpp, 175, 248; 15 
07* w, 345; Jiennett v%. Vad€,2 Atk,, 324; Gin^oil vs, Btn-iie,^ 
9 Sim., 539 ; Jones vs. Frosty 3 Madd.y 1 ; Jone% vs, JoneSy 3 Meriv.^ 
171 ; or at all events not unless it appears that there is not a per- 
fect remedy at law. Brady ts, McCofkrr^ 1 Cowia/c, 214. 

It seems the Court may retain a bill involving such a 
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•crec accordingly. Colton w. Ro»s^ "1 Paige^ 306 ; T an A ht, va. 
ITanter, 5 Johii, Ch, /?., 148; Gainer vt. CJicw^ 2 Hoiv.^ {LI S..) 
619, 645 ; Jduir y«. Tri^^itees, 3 i^arft, C'A. i?., 477. 

If the case of wills did not form an exception to the concurrent 
jurisdiction of equity, this Court would have no ground of jurisdic- 
it Ion to interfere after another court \aviag alike jurisdiction had 
cMther taken cognizance of the case or decided it. Where there Ls 
i\ concurrent jurisdiction, the right to maintain jurisdiction attache,s 
to that tribunal that first exercises it. Stocton i^, Wtiiiamit^ 1 Dmuj.^ 
•565. 

The Probate Court has a clear acknowledged jurisdiction to try 
sind decide all questions touching the validity of wills of 2>ersoaal, as 
well as of real esjbate. Chap. 92, Comp, Laws. 

The judgment of every court on matters within its general or lim- 
ited jurisdiction, whichever it may lie, is concliuiive and binding ua 
fBvery other court. 1 GreenVf Ev.^ Sees 522, 525, 550. 

The determination of the Probate Couit allowing the will and 
codicil in question is of this conclusive character. This effect not 
airily follows from the general ptinciple just stated, but is directly de- 
clared by the statute. § 2844, Going. L. 

The demurrer allowed. 



DwiQHT G. Holland and Jane E. Derby r.<, Oliver Stewart, 
//. JosHiif for Plaintiffs. 
Wm, A. Leioi's, for Defendant. 

J5y the Court, Sutherland, J. — ^Thc defendant purchased lime 
of the plaintiffs, assuming to be the agent of one Thos. K. Mosher. 
The plaintiffs on his representation charged the lime to Moshcr, but 
nn his denying the agency of the defendant, plaintiffs communicated 
the feet to defendant, and he promised to pay for the lime. Defend- 
nut was not authorized to purchase the lime on the credit of Mosher. 

The defendant is himself liable. Not having authority to bind the 
]>'^rson in whose name he assumed to act, he is liable himself as prin- 
cipil. 19 John , 03, 558 ; 13 Id., 58, 307 ; 1 Coir., 536 ; 7 Cow., 
454. 

Judgment for plaintiffs. 
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Egbert E. Kekler ««. Hugh Delano. 

Ii nnnrnpftit on a proniaBory nvte Mcttivd bj a cliAttel moItf;l^(ef th* ileftnce brih^ want of 

roiurideration for note and fraud in obtaining mortgage, when th« mortgagee had aold tl «■ 

mortgaged propeity upon dne pnblle notice, and tAe rcrdict Indicated that the Jary had 

giTvn the defendant the wdna of the propeity mertgiiged* H9M, that tla 'verdict waii< 

against law, and there being na eiyection ta>tla chai^gc of tie Court, a new trial wa» 

granted an payment of coeta. 

M^ham CVrvMtf,. Oetekcr, 1870. 

Geo. M, Huntington, for Plaintiff. 
M.D, Chatterton, §0T DeSondHMi. 

Motion for new -trial. 

JBy the Court, "WooBRUFPy J. — This wo» an sctioB brought oi» 
n promissory note given by defendant, J. D. Wheeler Co., October 
12, 1867, for 8125,, payable September 12, 1868, with interest at ten 
per cent, and secured by a ehattel mortgage executed by defendant 
sind wife on various articles of personal property, some if not all of 
which were by law exempt frcon execution. 

With his plea of the general issue, the defendant gave notice of 
set off, want of consideration and recoupement. 

The actual defence sought to be made on the trial was want of 
consideration, the taking of otber property tbau was admitted U> 
Imve been talken on the chattel mortgage, the amount so admitted to 
having be received upon the security being $22. 

The verdict of the jury was for the defendant for the sum of $40. 

There was some proof going to show that other property vf tho 
defendant had disappeared, but no proof that it was taken or came 
tf) the hands of the mortgagees or the pkintiJS^ and that the propert}* 
Kold on the mortga^ was of more value than what was realized by 
the sale, but there was no showing and no claim that the sale itself 
was not conducted fairly. 

It is manifest from this statement of the case as made on thiv 
trial, that the jury in arriving at their verdiet must have charged 
the defendant with the property taken on the chattel mortage witli 
out regard to the sale, since this is^ the only reasonable theory of 
their verdict- 
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If they did so, then the verdict is against law. The most thoy 
could do, even on their supposititin that they found the niortgaiit? 
fraudulent, was to give the proceeds of the sale of the property as 
money had and received to the defendant's use. 

The defendant, had he brought an action of assumpsit for the 
taking of the cow, waiving the tort, as perhaps he might, could only 
have recovered the amount realized by the sale, on the part o^ the 
mortgagee. Ho would not have recovered the value of the animal 
in that tbrm of action. He certainly could do no more by the other 
form of waiver to which he has had recourse as a defence or set-off 
in assumpsit. Hunter vs, Prinsch^ 10 East., 391. 

The verdict must therefore be set aside and a new trial awarded, 
on payment of costs, which is the established condition of a new 
trial where the verdict is against law, and the charge was not incor- 
rect. See Gr. & Wat. on N. T,, 1, 601; Bank of 
Utica V8, IveSy 17 Wend., 51 ; Marvin vs. Fai/y 1 E. D. Smith, 107. 



Isaac Altman vs. James K. Johnson and Abraham Wheeler. 

Where a Btiit is taken from the Circuit to the Snprcmo Conrt and the judgment rendered below 
ia affirmed, execution upon the judgment originally obtaine<I in the Circuit Court will ifiiuo 
from that Court, uulejw there is uomething in the on'er or judgment of tlio Supreme Court 
thai plainly includes the judgment in the Circuit Court. 

Lenawee Circuity January^ 1871. 

Judgment upon report of referee in favor of the defendant for 
costs, removed to the Supreme Court by the plain tiflf upon writ of 
error and judgment below affirmed. 

Defendants filed certified copy of the order of the Supreme 
Court affirming the judgment below, and took an execution from 
this Court to satisfy the judgment obtained therein. 

Plaintiff moves to set aside the execution because, as ho claimr, 

1. The execution should have isssued from the Supremo Court. 

2. The record has not been returned from the Supreme Court. 
No remittitur filed in Circuit Court. 

A. L. Millard, for Plaintiff, cites Tidd's Practice, Am. notes, 
994, 995 ; 2 WendeU,2Sd; 2 Revised Statutes, K r.,§ 26,£V/. of '29: 
6 
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2 Bouvier's Law Di^tumar^, 445 ; 3 Hill 632, 633 ; 1 Wenddl, 25 ; 
2 BurrilVi Practice, 162; 3 /r/., &C.227; 2 ru/fr«Prach'a',911, 
1176 ; 2 Cumpikd Laws, Sec. 5336 ; 3 ^oron'* Abridgement, 361, 
362; 3 «7b/iiMcm, 443. 

C .4. Stacry, for Defendant, cites Supreme Court Rule 11 ; 2 
Compiled Laws, Sees. 4442, 5333. 

jBy <^c Cf/iirf, Pratt, J. — Supreme Court Rule 49, provides 
that final process shall be issued upon a judgment or decree of that 
Court. It cannot issue upon a judgment or decree of a Circuit 
Court. Unless the judgment below was specially included in the 
judgment of the Supreme Court, execution could not issue for thei 
recovery of the same fpm the latter Court. The case of Letter vt , 
Sutton, 7 Mich,, 329, which was a case of reversal, decides that 
judgment " for costs to be taxed,'' included only the costs of the Su- 
preme Court. It is true the case is not exactly parallel, but in any 
case I think judgment in the Supreme Court '* for costs to be taxed," 
would only include the costs of that Court. 

When a case is taken up to the Supreme Court on writ of error^ 
the original record, under our practice, is not sent up — only a trans- 
cript. Svpreme Court Rule 11. 

The writ of error does not stay an execution from the ' Circuit 
Court unless a bond is given to defendant in error, showing that the 
Circuit Court still has control of the judgment in that Court. 

Compiled Lawn, Sees. 5333 and 5335, further provides that 
in case the bond is filed and due notice given, no execution shall 
issue thereon during the pendency of the writ of error, leaving the 
inference that an execution may issue as soon as the pendency of the 
writ of errorjis determined. 

Section 5336 of the Compiled Laios, further provides that the 
proceedings upon writs of error shall be according to the course of 
the common law, as modified by the practice and usage in this State, 
and such general rules as shall be made by the Supreme Court. 

The practice at common law is very clearly pointed out in TiihVs 
Practice, 994 and 995. Where a case is taken from one court of 
record to another the execution issues out of the court where the rco 
ord i$. When a case was taken from the Common Pleas to the 
King's Bench, the original record was sent up and in that case execu- 
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tioD issued from the King*s Bench. But when a case was taken from 
the King's Bench to the Exchequer Chamber or House of Lords, a 
transcript only of the record was taken up from the King's Bench, 
and the execution issued from the King's Bench, wJiere the original 
record teas. A case that was affirmed in the Exchequer Chamber, is 
reported in Palmer's Reports^ that was issued in the time of James 
the First and Charles the First, long before our Revolution. A like 
case is reported from the House of Lords, in Qncper^$ Reports, in 
the time of George the Third, shortly after our Bevolution. I am 
not aware of the existence of any practical usage or Supreme Court 
rule in this State changing the common law practice. On the con- 
trary, so far as I have had any experience, it has been the universal 
practice in this State, for the execution, in cases of this kind, to is- 
sue from the Circuit Court. The practice in New York, as fixed by 
Rule 28, 6 Hill, 633, is the common law practice slightly enlarged 
up(>n, in that it provides for the recovery of costs in both the Court 
of Appeals and the Supreme Court, in the latter Court. The prac- 
tice in Virginia is fixed by statute, and follows the common law prac- 
tice substantially. 1 RohinsorCs Practice^ 673. 

In the State of New York, by Rule 27, found in 6 Hill, 632, it 
is true, the remittitur of record is made to consist of the writ of er- 
ror and the transcript of the record, all of which must be returned to 
the Supreme Court, but in the absence of any such rule in this 
State, the order of the Supreme Court as made in this case is suffi- 
cient for this Court to act upon. There can be no mistake as to this 
suit and the identity of the parties to the suit any more than if the 
writ of error and the transcript were all returned. The original rec- 
*jrd is in this Court and has remained here all the time. The Court 
knows full well what to act upon. The practice in our State will dif- 
fer from that of the Stato of New Yorb in this. There, an execu- 
tion for costs in both the Court of Appeals and the Supreme Court 
issued from the Supreme Court. Here an execution must issue from 
each court upon the judgment made therein. There is nothing in 
this case indicating that the judgment below is to be included in the 
judgment of the Supreme Court. 

The motion is denied. 
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Carlton Wheeler vs. S. Gridley Toof. 

A defendant who fail* to deoj the exocution of a promiasorj note, at tbo time of ploAdin^, wflt 
not l»p iK>rmitte(l to qnostion it at tho trial, even though there may appear, on the fiK« of 
tlio UwtninK'nt, w>me indications that It may hare b(K»n altered. 

At the time of dedicating a church, A promiMti verbally, to i«y $r>0 towards liquidating the in- 
debtcNlnem* of tbo Society and to enable it to complete its church. B, aTnutce of the ?o> 
ci(>ty, luul advanced moneys for the Chnrch, and A, in lieu of his promise to contribute 
nion<>y to the Society, gave his note for $>V) payable to B or boan>r. In a suit on the note , 
Jiddf that the oonsidaiution was sufficient, and that B might recoTor in his own name. 

Van Buren Circuit, 1871. 

This action was commenced before a Justice of the Peace, the 
plaintiff declaring upon a certain promissory note executed by the 
tlefendant', payable to the plaintiff or bearer, and dated December 2, 
1S68, for the sum of $50. with 10 per cent, interest, due October 
Iftt., then next following. 

Judgment was rendered in the Court below against the defend- 
ant, for tho face of the note with interest. 

The defendant appeals from that jud;:ment. At the trial in this 
Tonrt, the plaintiff produced the note and offered the same in evi- 
dence. The defendant's counsel objected to the introduction of the 
note, on the ground that it had been changed since its execu- 
tion, by the addition of the words "with ten por cent, interest" — 
that from the face of the note this addition was apparent. 

No affidavit denying the execution of the note had been filed, 
the objection was overruled, and the note was read in evidence. — 
The plaintiff then introduced a witness who testified to the amount 
of interest accrued upon the note, and thereupon rested his case. 

The defendant then testified in relation to the circumstances of 
giving the note— that at the time of the dedication of the First Pres- 
byterian Church of Decatur, the society desired to raise funds to 
liquidate the indebtedness which had accrued in the building of tho 
Church. In referring to this matter the defendant said : 

'' There was a statement made that the Society was about $1,500 
in debt, and they wished to raise funds to liquidate the debt. On 
the evening of that day I told them they might count on me for $50. 
1 told the Society so. 
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" I was in the gallery, I toid Mr. Wheeler T could not pay that 
money then ; he said that was all right ; he sakl I should come down 
tohii office sometime and put it in shape of a due hill — something of 
that kind. I went there some time atterward, and he put it in wri- 
ting, and I signed it." 

The plaintiff, it appears, was one of the Trustees of the Society, 
who, by way of rebutting, testified that at the time of the dedication 
•* we called for volunteer subscriptions to liquidate the debt ; various 
parties stated what they would give ; they also took up a contribu- 
tion in money, and parties who were not prepared to pay money 
wrote the amount with their name upon a slip of paper and dropped 
that instead of money. The defendant was there and proposed to 
give 850. After services he came forward and said he was not pre- 
pared to pay it then; he would like to pay it some time in the Fall 
I says to him, '^ you had better come down and see me, and we'll fix: 
it up ; give me your note for it." He said he would do so. I after- 
wards saw him and put it in writing, and he signed it." 

Wm. 11. Nearpass testified : " The statement at the time of the 
dedication, was,. as I understood it, to pay the indebtedness and tii 
finish up the house. I could not say positive whether the word /?/i- 
uh was used." 

Witness Bray, testified that at the time of dedication, Elder Toof said 
there was some work yet to be done. It was said in this way : 
•• When the church was completed" or " would be completed" (itwiw 
M >t quite done) " there would be an indebtedness of about $1,501), 
and this subscription was taken to piy that indebtedness and to fin- 
ish up the church." 

Upton & Tueker^ for PI; intlff. 

Fo)i^r & Fidl and K, A. Halrh, for Dofendant. 

Bj/ the Courts Brown, J. — From the testimony in the c.w.^ tlio 
(^'ourt finds the following facts : 

1. That ths uoto in question his not been altered since it*< exe- 
cution. 

2. That the note in question was given as a promise to pay 850, 
t ) a3.5lst the First Prasbyterian Church of Decatur to piy its indi^bt- 
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edness incorred and to be incurred in the ooBStmetion of their 
church. 

3<. That the plaintiff at the time of taking the note had ad- 
Tanced funds of his own to pay for labor and materials in the con- 
struction of the church, and that on taking such note he credited 
the church with the sum of $50. 

While it is true that the words in the note rdatiye to interest ap- 
pear to be written in ink a shade darker than the body of the note, 
it does not appear different from that of the signature. 

The plaintiff has not denied the execution of the note, as re- 
c^uired by the rule, to entitle him to question its validity. 

It Ls eliinned on the part of the defendant that there was no con- 
>iIderatiou for the note — ^that if it was the understanding and agree- 
luQut of the dofendauit that he was to pay money for a past indebted- 
ness, and no additional obligation was incurred by reason of such 
promise or on the faith thereof, the promise would be but a mereni/- 
dum pactum ; and in support of this position the following authori- 
ties were cited : 1 Gr. on Bv., § 564je^ 9fq» ; Sheldon vs, Ilawes, 15 
Jikh,y 517 ; Wilde vg. Antuby, 6 C««/i., 314; 2 Par. on C<m. (5<A 
Kd?) 721, 722, notey ; 1 Par, on Con,, 453; Limerick Academy 
vs. Davifi, 11 JlTaM., 112; 1 Comst., 581 ; 9 Masa., 252; 2 Pick., 
578; Edw. on Notes and Bills, 324. 

It was contended at the argument that the promise of the defend- 
ant made at the church was without consideration, and that therefore 
his subsequent promise embodied in the note to the plaintiff, being 
made in lieu of the first promise, cannot be enforced ; and the case iu 
5 Pick., cJ9Q, is relied upon in support of the proposition. 

The counsel for the defendant further insisted that at most the 
4>}>ligatiou incurred by the defendant was but a moral one, and that 
t^uch obligations were not sufficient to support an express promise in 
writing, and the case of JUilU vs, Wyman, 3 Pik,^ 207, is cited as 
authority. 

A consideration and examination of the authorities upon the 
([uestions thus raised is full of interest. These authorities are far 
Irom being uniform, and the grounds upjn which the cases have been 
ileclded are so varied as to lead to some confusion, and unless critic- 
ally examined many of them would tend to lead us far from correct 
jirinciplos. Some of the cases hold that a promise of cne subscriber 
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to (Mij money is a euffieient consideration for «i similar promise by 
another, while others deny fjie force of subscriptions as mutual con- 
siderations. Concerning this latter class of c^amf/our own Supreme 
Court in Undencood vs. iroWrow, 12 i/w7i.,89, say: **The cases 
which have denied the force of subscriptions as mutual considera- 
tions, are usually cases where no payee is named or designated, or 
where the one designated is either incapable of acting, or does not as- 
sume and is not bound to act;" and the cases in 9, 11 and 14 JUass.y 
are cited as eases of this character. And where this difficulty has 
not existed it has been recognized repeatedly that it is a sufficient 
consideration tliat others were led to subscribe by the very subscrip- 
tion of the defendant 5 Pkk,, 506 ; 9 Cush., 537 ; 4 N. R, 533 ; 
6 N.ir., 164; 24 1^,189; 6 Pick., 427. 

In the case referred to in 12 JiicJi,, Juclge Campbell says, that 
" objections for the want of parties are frequently classed with objec- 
tions to the consideration ; and parties have been discharged upon 
grounds by no means clear or intelligible. Any«. extended criticisi!i 
of the cases would be more curious than profitable, as the whole sub- 
ject must be determined by the ndes governing ordiuary agreements.*' 

If we are to apply in this class of cases the same tests that we 
do in an ordinary agreement, I can see no difficulty. If in the ex- 
amination of the various authorities upon this question we bear in 
mind the distinction between the contract and the consideration, and 
draw clearly the line between the different forms of promises, 
we shall be able to avoid the confusion iuto which we should 
otherwise be drawn by a contemplation of the cases referred to. 

Is a church valuable in a legal sense ? Is the citizen benefited 
by these promoters of civilization ? by the institutions that tend to 
make him secure in his person and his property ? In the case of Un. 
dericood «». Waldron, the learned Judge says : " We cannot hesitate 
to hold that a school or church, or other similar institution, which wo 
are anxious to have built, and promise to pay for is ^' valuable'' to 
them in a legal sense. In most cases there is a pecuniary value in 
the enhanced prices of neighboring property. But, apart from this, 
any worthy purpose for which men generally are willing to expend 
money, must be regarded by courts as worth money, when it is prom- 
ised. We know of no safer test to apply to human transactions." 

To the same effect,see 6 JI/aM.,42 / 14 M , 1 72 ; 15 Jf/Ac.,237 ; 6 



4S HJCniOAN NISI FRIUS CASES, 



Mhczu-e r. to>r. 



YVfi-.,431; 1'2/V«^.,1£9; 7.V. y.,849. Mc>^t of these wfck bold t lit t 
a Dioral obligatioB is a sufficient coDBideration to support an express 
promise. 

It was urged at ihe aigument 'that tlie note was, if it had ai j 
Talidity, ihe property of the Church, r nd that therefore "Wheeler 
f'culd not recover upon it. It would he a sufficient answer to this 
objection that cue who holds paper payable to bearer^ for another, 
may. sue in his own name and his want of interest is no cbjectic n. 
7. Cmcevy 174; l\Jtkniort,b2; 5 F'er?(7., 257 ; 3 Jolnfon's Case.'^ 
264 ; and it has eyen been held that the fact that the holder and 
•iwncr of a negotiable note prosecutes it in the name of a gtranger, 
without his knowledge or coiiBcnt, is no bar to a recovery. 15 W(nd., 
040; 25 7r7^411. 

Upon this question of consideration the distinction between induce- 
ment and consideration must not be overlooked. It is not necessaiy 
that the consideration should go to the promisor. A consideraticn 
to a third party may be an inducement to a person to give his note ; 
and in such case the promise is just as binding as though the prom- 
isor had received the benefit. A is indebted to B ; C to discharg(^ 
13 ,s indebtedness gives A his own note, and A thereupon discharges 
1^. Here the consideration was for the benefit of B, and was an in- 
ducement for C*8 promise. 

In the case before us, the Church Society had incurred an in- 
debtedness and subscf|uently made further expenditures* To assist 
the Society in the payment of its obligations and to enable it to com- 
))letc its church, the defendant promised to pay $50. The Society 
was indebted to the plaintiff for moneys advanced to him. The de- 
fondant gave his note to the plaintiff, and the plaintiff credited the 
Church Society with $50. The Society received the con.sideration. 
With this yicw of the ctisc it will be seen that it is of but little con- 
>*equonce whether, as a mattor of fact, the defendant has ever availed 
hiiusolf of the benefits he might receive from the civilizing and en- 
liglitcning influences of the Church. 

Let judgment be entered for the plaintiff for the sum of $60 90, 
ihnt being the amount of the note with interest 
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Mary Kempsey, ,Appcllaiit,i'«. Nancy Maginnis et. a?.,Appellccs. 

Proof of will— onler of proofs. 

Tlio law requires that a ponwn in order to mnke a vrUcI will, should hiivea sound and distjioaiiij; 
niiud and memory. The mind need not nec'eiMarily be in Its ftiU vfgor and power, but its 
faculties should be, so to speak, in working order, with an active power to coHect and re- 
tain the elements of the bubiness to be performed, for a sufficient time to perceive Uicir ol»> 
viuus relation to eticli other. 

In determining mental capacity, the Jury may look at the provisions of the will, may consider 
the history aud relations of the testator, his provions conduct and limfniace in relation to 
those related to or acquainted with him, and his previous determination as expreraed by 
him as to what dinposition he Intended to make of his property, as well as the t(>stim<>ny 
of witnesses who swear to his actual mental condition as witnessed by tliemat the4uye of 
making hil will ; and may consider the testimony of experts whose opinions ait5prc«lfrute<1 
u^n certain a^umcd facts, provided such assumed facts are proved. 

Tlie testator n4>ed not. in terms request the witnesses to attest the will. It is immaterial how 
. iho request is conveyed to the witnesses, if itapi)ear that such request was the ftee and iii- 
telllgent act of the testator. . 

P'V improper and undue influence, is meant the dominion acquired over the 'mind of another 
which prevents the exertise of discretion and destroys free will. 

Admissions made by legatees or others, after the execution of the will. a« to the sanity of tJie 
testator, arc not admissible as bearing upon the question of mental capacity. 

Conflict in testimony— Rtiles as to weighing evidence, discussod. 

Kalamazoo CYrcttiV, Afarch, 1K71. 

t 
« 

Shervcood & Edwards, for Appellant ; C, S. Mny^ of Counsel 

Wm, FJeichi-r^hx Appellees; D. Dane in Ilvglies and 7/. F. 
Srverens, of Counsel. 

Charge of the Court y Brown, J. — Gentlemen of the Jury :— 

A certain instrument in writing, purporting to be the last will 

and testament of Thomas Patterson, was admitted to probate in the 

Probate Court of this county. An appeal has been taken from the 
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dooree of that Court, and the issue now is as to the validity of that 
iastrumeut. 

The contestants claim that the will is invalid for these reasons : 

1. That the will was not executed and attested in the manner 
required hy |aw 3 that the mark at the end of the will was not de- 
clared hy the testator to he his signature, and that the witness, Ab- 
bott, was not requested by the testator to sign the will as a witness. 

2. That when the will was executed the testator was not of 
sound mind and memory ; that he was attacked on Tuesday or Wed- 
nesday, the 12iih or 13th of December, lS65,irith pleuro pneumonia^ 
of which disease he died on the evening of Saturday, the 16th; 
that the progress of the disease was such that on Friday, his right 
lung was completely hepatized, and that the disease was then in its 
first and second stages in the left lung, and that the effect of such 
disease at that time was to render the testator incapable of transact- 
ing any business requiring an exercise of the judgment, the reason- 
ing faculties and a consecutive continuation of thoughtf and that he 
was then incapable of planning and executing such a paper as is of- 
fered as his will. 

Every person of twenty-one years of age and upwards, of sound 
mind, may devise, bequeath and dispose of his property by his last 
will and testament in writing. 

The validity of the instrument under considertion depends upon 
the existence of the following facts : 

1. That Patterson was, at the time he is alleged to have execu- 
ted the instrument twenty-one years of age or upwards. 

2. That he had sufficient mental capacity to make the same. 

3. That it was signed by him or by some one in his presence 
and by his express direction. 

4. That it was attestsd and subscribed in the presence of the 
testator by two or more competent witnesses. 

In the first instance it devolves upon the proponents of the will 
to establish all these facts jprima/aciie; and by prima facie we niotxu 
such evidence as satisfies the mind, unless rebutted. 

When the proponents have presented evidence which they deem 
sufficient for this purpose, they rest their case, whereupon the con- 
testants offer their proofe tending to invalidate the will. Such evi- 
dence constitutes the contestant's case. And the proponents then 
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offer evidence tending to rebut that introduced by the contestants. 
The contestants then introduce testimony tending to impeach that 
offered by the proponents ; but arc not permitted to go into any new 
matter in support of their original case. 

This is the third week of the trial of this cause, and now after 
haying patiently listened to the evidence and arguments of counsel 
you are to say whether the facts are such as, when the law shall be 
applied to thom as directed by the Court, the instrument under con. 
sidcration embodies the legal declaration of Thomas Patterson's in- 
tentions of what he willed to be performed after his death. 

No particular form of words are necessary to make a valid will. 
Words are used to express ideas and intent. And if the idea and 
intent may be gathered from the words, that is all that is necessary 
in this particular. The law does not require of a testator, in order 
that he should make a valid will that he should dictate the form and 
framework of the instrument; but the substance must be his, and he 
must declare it to be his last will. As to the signature it is suffi- 
cient if it be by a cross or other mark by the testator as and for his 
signature. 

You are to find from the evidence whether Thcmas Patterson 
was of lawful age and of sound mind ; whether in making what is 
claimed as his will he acted freely and not under restraint or was 
subjected to undue and improper influences. In short, whether it 
was made, signed, published and attested with the requisites and in 
the 'manner prescribed by law. 

Does the paper here offered and pre pounded for probate contaiiv. 
and embody the designs and intent of Patterson as to the disposition 
of his property ? 

Upon the question of mental capacity — ^as to what degree is nec- 
essary to enable a person to make a valid will — I advise you in the 
language of my learned brother, Judge Littlejohn, who presided at 
the former trial of this cause : " Aside from the requisite formalities 
in the making of a will, the law defines the requisite soundness or 
mental capacity of the testator in this wise : A will is not valid un- 
less the testator not only intends of his own free will, to make such 
a disposition, but is capable of knowing what he is doing, of under- 
standing to whom he gives his property and in what proportions, and 
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whom be is dopriviDg of it as heirs, or as devisees under the will he 
makes. 

" If a testator has mind enough to know and appreciate his rela- 
tions to the natural objects of his bounty, and the character and the 
effect of the dispositions of his will, then he has a mind sufficiently 
sound to enable him to make a valid will. 

^^ If the jury should be satisfied that though the testator*s men- 
tal powers had become enfeebled through mental decay or diseaFe, he 
htill had disposing mind, and if you find the evidence sufficient to 
show^hat he fully understood and intended to make the dLsposition 
which he has made of his property, then the will must stand, as 
touching the question of mental capacity or soundness, however un- 
natural or unjust its provisions may appear. Such are the tests the 
law prescribes for the guidance of courts and juries." 

Upon this same question, our own Supreme Court in passing 
upm this very case, (20 A ic^.,) uses the following language: — 
*• But what degi'ee of mental capacity is necessary to enable a testa- 
tor to make a valid will, to what extent and with what degree of ptr- 
lection he must understand the will and the persons and pre perty af- 
fected by it, or to what extent his mind must be impaired to render 
him incapable, is a qucbticn of kw, exclusively for the Ccuyt, ard 
with which the witne&ses have nothing to do. And itis a qucsticn 
of law of no little difficulty, which calls for the highest skill of com- 
petent jurists, and upon which the ablest courts are not entirely 
agreed. The rule settled by the weight of authority undoubtedly is, 
that a less degree of mind is rcquiwte to execute a will than a c( n- 
tract ; and though the testator must understand substantially the na- 
ture of the act, the extent of his property, his relations to others 
who might, or ought to be objects of his bounty, and the scope and 
bearing of the provisions of his will, and must have sufficient active 
memory to collect in his mind, without prompting, the elements of 
the business to be transacted, and to hold them in his mind a suffi- 
cient length of time to perceive at least, their obvious relations to 
each other, and be able to form some rational judgment in relation to 
them (^ParisJt Will Ca»c^ 25 N, Y., 9) ; yet it is quite clear, from 
the great weight of authority, that ho need not have the same per- 
fect and complete understanding and appreciation of these matters, 
in all their bearings, as a person in sound and vigorous lealth of 
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body and mind would have. Nor is he required to know the precise 
legal effect of any provision contained in his will, for upon this, even 
the draflbman of the will, though competent, and in full possession 
of all his faculties, may often fail; and even the best lawyers may not 
bo able ta pronounce with certainty till the question is settled by ju- 
dicial authority." 

The t«rm ^' sound mind,'' in the statute, does not mean that the 
tofitator shall have the same command of his mental fhx^ulties that he 
may have when in, health. The law recognizing that wills arc often 
made in extremis, when the bodily powers are breaking and the men- . 
till faculties arc enfeebled, only requires that the testator shall retain 
»o much of his mental powems will enable him to understand his 
relations to those who would be the natural objects of his bounty, 
the property he wished to distribute and the manner in which he in- 
tend^ to distribute it. • 

Upon this question I advise you as rec^uested by proponent's 
<;ounsel : 

'^ That even if the jury arc satisfied that the mental powera of Pat- 
terson had become enfeebled or disturbed by disease at the time he 
made the alleged will, still if they find from the evidence that he did 
yet fully understand and intended to make the disposition which he 
made of his property, then the will mudt stand as touching the ques- 
tion of mental soundness or capacity." 

You are instructed '* that if in the present case you should find 
from the evidence that Patterson on the day he made the alleged 
will was delirious, or that his mental faculties were otherwise ob- 
scured by the disease from which he was sutTcring, still this would 
not necessarily prevent his having sufficient capacity in law to make 
a will. Delirium or obscuration of the mental faculties by disease 
must be so complete and so becloud the mind that the t^ stator docf; 
not understand the nature of the business in which he is engaged." 
or does not understand at the time of making the instrument, sub- 
stanltaily the act, the extent of his property, his relations to othei-s 
who might or ought to be the objects of his bounty, and the scope 
and bearings of the provisions of the will, and does not possess the 
other qualifications I have already referred to. 

The impairing of the mentil faculties by the effects of acute dis- 
ease, such as cblirium, or the enfeebling of them from any of the 
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causes incident to sach disease, must be to that extent which de- 
prives him of the use of his reason and understanding to the extent 
uireadj intimated. For if this is not the testator's situation al- 
though his understanding may be to some extent obscured and hw 
memory troubled, yet he may make his will. 

There is an essential difference between the apparently lucid in- 
tcrvals in delirium and in general insanity. In delirium the appar* 
cnt returns to reason may be real and unquestionable, while those 
which seem to occur in insanity are delusiye, the patient being as re- 
ally laboring under the power of the malady as in the more distinctly 
marked periods of its progress ; but testamentary incapacity does 
not necessarily presuppose the existence of insanity in its technical 
Hense. Weakness of intellect, whether arising from'extreme old age, 
from disease or great bodily infirmity, from intemperance, or from all 
these causes combined, when such weakness disqualifies the testator 
from knowing or appreciating the nature, effect or consequences of 
the act he is engaged in, renders such testator incapable of making 
a valid will. See Wheatcn & Stille, Med, Jur., § 12. 

The law requires that a person in order to make a valid will, 
should be of sound and disposing mind and memory. And what we 
mean by soundness in this connection is, not that the mind should 
be in its full vigor and power, but that its faculties, its machinery, 
should be in working order, so to speak, with an active power to col- 
lect and retain the elements of the business to be performed, for a 
sufficient time to perceive their obvious relation to each other. 

From these considerations you will perceive that the testator 
must have intended of his own free will to make such a disposition 
of his property as is made by his will, and must have been capable of 
knowing what he i^as doing, of understanding to whom he was giv- 
ing his property, and in what proportions and whom he was cutting 
off from it as heirs who would otherwise havo inherited his estate ; 
and was also capable ol understanding the reasons for giving or 
withholding his bounty as to any of them. In short, the testa- 
tor, at the time ol^Tnakin£ the will must have been capable of 
oxercising his judgment, h'w reasoning facultieB and a consecu* 
live continuation of thought 

In determining the question of mental capacity, a wide 
range is always permitted. The jury may look at the provis- 
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ions of the will, may consider the history and relations of the 
testator, his previous conduct and lan^i^aage in relation to those 
related to or acquainted with him, and his previous determina- 
tion as Expressed by him as to what disposition he intended to 
make of his property, as well as the testimony of witnesses 
who swear to his actual mental condition as witnessed by them 
at the time of executing the will. If a party makes a will con- 
trary to natural justice, this with other facts may be considered. 
But the more fact that a will is not exactly according to what 
our own conceptions of justice would be, is not, of itself, suffi- 
cient to invalidate a will, for the reason that sane men are 
known to disagree in this respect. By *' nutural justice,*' we 
mean that which is founded in equity, in honesty and right. — 
Natural justice requirei that the parent shall care for his chil- 
dren. By bringing them into the world, the parent engages to 
provide for them. Natural justiee requires that the child who 
has been protected in the weakness of bis infancy, should pro- 
tect and support that parent in the infirmity of his age. There 
are other relations in the history of every indiviual out of which 
obligations grow, but which are so varied and embrace so wide 
a range that hiiman tribunals cannoyt and do not attempt to en- 
force them. And wherever the question is presented as to 
whether a natural obligation has been created, it can only be by 
enquiring what honor or conscience dictates. But in determin- 
ing in a case like this, what conscience dictates, we are not to 
consider alone the fact that this person or thai person is a blood 
relation of the testator. Even under the civil law, where a pa- 
rent was not allowed to disinherit his child without giving his 
reasons therefor — and the law recognized fourteen reasons 
either one of which was deemed sufficient to absolve the parent 
from what, without such reason would be deemed an obligation 
founded on natural justice. In short, the conduct of the child 
towards the parent was to be considered in determining the ques- 
tion as to whether natural justice required the parent to confer 
any portion of his property upon the child. Did the ohild re- 
fuse to aid the father and to give him his services, and did he 
refuse to reverence his authority, natural justice did not require 
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tho father to treat the child in dispo&ing of his property, aoy 
different from strangers. 

I have been requested, and so advise you : " That there is a 
legal presumption raised by the lav in favor of 'the sanity of all 
men, and although this presumption is not conclusiTe, still the 
jury shonld consider it m weighing the evidence in the case, of 
which for practical purposes it iorms a part." Aih^i v», WickcrJtf^ 
19 MirJi,, 502, 3. 

As to the publication of the will, I advise yon that no for- 
mal declaration is necessary. The statute in that particular is 
sufficiently complied with if the testator by words or aetions 
indicates that he intends the instrument as his will, and desires 
to have the witnesses attest it as such. 

The testator need not in terms request the witnesses to attest 
the will. It is sufficient if his desire that they should do so is 
manifested by an affirmative response to a question whether 
that was his wish put to the testator by another person, as by 
a subscribing witness, or in any other way by which such desire 
might be made to appear, provided that it apjiear that the re- 
quest was the free and intelligent act of the testator. 

One of tho grounds upon which the contestant questions the 
validity of the instrument offered as a will, is that the testator 
was unduly influenced in making the same. 

InHuence is proper or improper. Proper influence is that 
which one person gains over another by acts of kindness and at- 
tention, and correct conduct. 3 Serg. & Eaicle.y 269 Im- 
proper influence is that dominion acquired by any person over 
a mind of sanity for general purposes, and of sufficient sound- 
ness and discretion to regulate his afHiirs in general, which pre- 
vents the exercise of his discretion and destroys his free will. — 
1 Cbx'« (7a«., 355. When the former is used to induce a testator 
to make a will, it will not vitiate it ; bat when the latter is the 
moving cause it will 1 Uar/g, /?., 581; 2 Hagg.^ 142; 5 Strg, 
<t /?., 207; 13 Id., 323; 4 Gre.enl, 220 ; 1 Paige, 171 ; 1 Dorr, 
(fr C7.,440; 1 Speer9,^2» And as to uwh ether any such influ- 
ence was brought to bear upon thd mind of the testator as to 
prevent the exercise of his discretion and to destroy his free 
will, is a question for you to determine from all the testimony in 



• 



MICHIGAN NISI PBIUfl CASES. 67 



Kbmpset v. Maoixxis «t aU 



tlie case. Thi9, like the qnestion of sanity is to be considered 
as relates to );he mental condition of the testator. 

As toQching the question of the validity of the instrument of- 
fered as a will.something has been said in the argument about the 
provision relative to the Allegan lands. Upon this point I ad- 
vise you as requested : 

" If the fact be that in this case John Maginnis, the son of 
James, was dead, leaving a son by the same name, who was liv- 
ing at the time of the testator's making his will, and there was 
a son of James Maginnis by the name of James Maginnis, and 
a brother of said elder James, by the name of Henry, then liv. 
ing, but no son of that name, then the jury are instructed that 
such facts would not make the devise of the Allegan lands void, 
and such incongruities existing in the will are only important on 
probate thereof, upon the question of mental capacity.'' 

In this case we have listened not only to the testimony of 
those who were present during Patterson's illness, and at the 
time the will was made, but to the testimony of persons denom- 
inated as experts in the treatment of disease. Th^se gentlemen 
have testified as to their opinions predicated upon certain hypo- 
thetical or assumed state of facts. To render this testimony of 
any value, you must find that the assumed facts are real. Upon 
this point our Supreme Court say : '* And as a collection or 
state of facts assumed, whether few or many, constitute in the 
aggi'^g&te, the ba^is on which the opinion is asked ; if it does 
not appear that the opinion would be the same, with any of 
those facts omitted, it necessarily follows, that, if the jury 
should negative or fail to find any one of the assumed facts, the 
opinion expressed cannot be treated as evidence, but must be 
rejected by the jury." 

If therefore you should find that in any of the hypothetical, 
cases proposed to the physicians for their opinion upon the 
state of facts therein assumed, any material fact or facts are em- 
bodied, which are not proved by a preponderance of evidence 
to have existed in this case, you should entirely disregard and 
lay out of the case any opinions based by such physicians upon 
such hypothetical statement, unlcES it has further been proved 
2 
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that such opiDions would have been the same in the absence of 
saoh fact. 

From ibis it follows that if the hypothetienl statement or 
statements of facts assumed in the questions put to the physi- 
cians as the basis of their opinions did not include all of the 
facts necessary to describe the actual condition of the testator, 
then such opinions must be disregarded and laid out of the case, 
unless it has a^so been proved that the opinions would have 
been the same if such additional facts had been excluded. 

The object of this testimony of experts is to bring to bear 
scientific knowledge as to the natural, proximate effects upon 
any or all of the intellectual powers resulting from either de- 
ranged physical organic functions, or the nature of the disease; 
and the authorities recognize the law to be that such evidence 
may tend to throw some light upon the mental sfatm and capac- 
ity of tho testator. You are to give such weight to this class 
of testimony as you deem it intrinsically demands. In short, y( u 
are, in this case, to weigh it by the eiFect which it produces rn yov.r 
mind, when opposed to the ttstimcny of thrsc who saw the testate r 
when the will was executed, and during his illness. 

I now call your attention to some of the rules pertaining to the 
evidence by which you are to be governed ; and advise you that if 
you find that there is a preponderance of the evidence in the case in 
favor of all the conditions requisite to the making of a will, then the 
jury are instructed that they should return a verdict in its favor; 
and by preponderance of evidence is net meant preponderance in 
numbers of the means by which the evidence is furnished, but in 
their efficacy in producing belief. 

As to statements made by parties after the execution of the will, 
I advise you that you are not to take any declaration, admission or 
statement which the jury may find to have been made by any person 
since the death of Patterson as proof of any fact therein stated or 
implied, and this is upon the ground that any such declaration, ad- 
mission or statement is not admissible proof of any such fact. 

There appears to be some conflict in the testimony. It is your 
duty, if po&siole, to reconcile this discrepancy j and in your endeav- 
ors so to do you will take into consideration the rektive situation of 
the witnesses at the time of the occurrence about which they testify, 






MICHIGAN NISI PRIUS CASES. 59 



KEMPBBY v. MAGIXN18 d. at. 



and you will thus consider tbcir means of knowledge. If, upon a 
careful anch critical ozauiination you find that you cannot believe all 
the witnesses ; if you are satisfied that it is impossible to reconcile 
their testimony, you will enquire who tells the tru|h and who is mis- 
taken, or who t^tifies falsely. In determining this question you 
will bring to bear the knowledge of human nature and character, 
which you have learned from years of observation and intercourse 
with those with whom you have been associated and brought into 
contact. You will consider the appearance of the witnesses on the 
stand^ their apparent anxiety or indifference. You will also consider 
tJie interest of the witnesses in the case, their relationship to the par- 
ties — whether from all the circumstances you believe any witness 
was influenced by either party in giving his testimony. 

By a provision of our statute the parties to the suit are permit- 
ted to testify in their own behalf. While it is not your business to 
question the policy ot this law, it is not improper in weighing their 
testimony to consider their interest in the matter about which they 
testify. 

Where there is clearly a conflict in the testimony of witnesses 
you will, in your efforts to arrive at the truth,sift such testimony and 
determine what and how much of it appears reasonable and probable 
ill view of the circumstances. You are to apply the same tests in 
the jury room in determining the truth, that you would in your every 
day intercourse with men. There is no arbitrary rule of evidence 
which compels a jury to acquiesce in and accept as truth that which 
appears immaterial, improbable, and from its nature impossible. To 
illustrate, A swears he saw B strike C with a walking stick With in- 
tent to break C's arm. Now there is nothing unreasonable in A*s tes- 
timony that he saw B strike C, but when he speaks of B*s intent he 
assumes to substitute his ow^n inference for knowledge, and the 
jury would not be bound to accept such inference as establishing the 
fact. So, if a witness testifies that two and two make five — that the 
sun (so to speak) rises in the west instead tTf in the east — that on a 
very dark night,without any light, it is as easy to recognize and iden- 
tify a person across the street as at noon-day ; or if a witness testify 
that the chairs upon which you sit are made of iron ; that you have 
but one arm each — this and like testimony which contradicts the ev- 
idence of your own senses you would be bound to reject. 
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There are two waj« of impeachiDg the credit of witneiBeoB : Bj 
vhowing that tbe reputation of the witneaa for truth w bad in the 
oonunuuity in which he lives, or by showing that the witness has 
made statements out of Court or at some other time, under oath or 
otherwise, contrary to what he states on the stand. The object of 
all impeaching testimony is to show that the witness who is sought to 
be impeached is unworthy of belief. 

It was formerly held to be the law that if it was evident that a 
witness testifies falsely in one material particular ,tho jury are to disre- 
gard the testimony altogether, only so &r as it is corroborrated by 
others. The inclination of the Courts however, latterly, is to hold 
that the whole question as to the credit of the witness should go to 
the jury, assuming that their knowledge of human character is a 
safer guide than any arbitrary rule of law upon that point. Jurors 
sometimes fall into an error in supposing that they are to determine 
a ease by applying a mathematical rule to testimony. The lan- 
guage of Chief Justice Pennington upon thb point is so pertinent, 
that I quote from that learned jurist the following : 

*^ The circumstances of the case, the probable or improbable na- 
ture of the facts detailed, the character of the witness, the manner 
of his giving testimony, must all be taken into consideration, and 
ought, after being duly weighed, to carry conviction to the mind cf 
the jury before they give it an effect by their verdict. It is common 
for jurymen to say, in excuse for giving a wrong verdict, that they 
believed it was wrong, but how could they do otherwise. The facts 
were sworn to, it was the fault of the witness, not theirs. This prac* 
tiee of jurors' loading on the witness their own sins, and making him 
a scape goat for the whole is grossly improper. It is true that ju- 
rors cannot, nor ought they to substitute in the place of proof their 
own &ncies, conjectures or preposessions, much less to suffer their 
passions, inclinations or biases to come in aid of proof, but are to gov- 
ern themselves bv the testimony given in the cause. But should a 
witness relate a fact, which, from its improbable nature, or from the 
badness of the character of the witness, taken together with other 
circumstances in the cause, on due consideration, does not carry a 
belief of the fact home to the minds of the jury, but on the other 
hand, they believe that what the witness has related is false ; in that 
case what he has said is no evidence to them, and they are not bound 
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to give any weight to it; bat on the contrary, if they act upoD it^or 
rather make up their verdiet on it, such conduct is a departure from 
their duty, and little short of a violation of their oatha." 

Take the case, Gentlemen, and apply to it the rules of law as an- 
nounced by the Court, and under the solemnity of your oaths render 
«uch a verdict as the testimony and law dictator 

Your verdict will be in one of the following forma : 

The jury find that the instrument propounded is the last will and 
testament of Thomas Pfttonson, deceased, or, 

The jury find that the instrument propounded u not the last will 
and testament of Thomas Patterson, deceased. 

Verdict against sustaining the wilL 



The People, ex rcl, Wm, H. Green v/». The Highway Commis- 
sioners OF THE Township op Coldwateb. 

1. Costs on tiie <l«d8ioo of on applkatkm for a mandamuB «ftoraB order to Rhow oaoso hM 
been inued, and a showing nade in axiswer tliercto hy affidavits, are taxed as ob a motiua 
and not as ill ordisaiy suits at law ia Ikvor of the prevailing parties. 

2. The order to show cause is aofwored bj aiDdaritB^and wksa heard ou soch answer the pro- 

ccc^ings are troatod and considered prior to the issuing of the writ of mandamus as a mo> 
tion or an application for the issuing of tlie writ, and under Act No. 28, Laws of 1860, psgv 
aa^ costs in such proceedings are to be awarded as in cases of special motion. 

Sramch (Xreuil, r\Bbruar9^ "^^h 

Motion forte-taxation of costs. 

Upon the application of the relator in this case an order to 
i?how cause had been issued to the Commissioners of Ilighwajs, 
who had answered the same by affidavits^ and on the hearing, a mo- 
tion for a mandamus had been denied. The Commissioners, how- 
over, claimed that as in the order denying the motion, time had first 
been given to the relator to traverse the facta set up in the answer or 
affidavits, if he saw fit, so as to tender an issue of fact for trial, and 
that as the relator had elected not to do so, the attorney for the Com- 
missioners had formally entered his default on the expiration of the 
time, making the order denying the motion absolute, with costs, and 
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thorefore they were entitled to tax under Act No 28, Laws of 1860^ 
p'dgc 32, cost^ as in a jiklgment taken by default and |)aid accord- 
ingly, included $15 in their bill of coats under tfint head. The rein- 
tor objected to the taxation of this item, and appealing therefrou^ 
ui'jvcs for a retaxatioii. 

SUipman <t Loveruhjc and C B, Pratt, Attorneys for Relator. 
L. T, X, Wilson J Attorney for CommissioDcrs. 

Bj the Court, Upbox, J. — Applications for a mandamus in 
which a rule or order to uhow cause has been granted and a hearing 
li:id on answer mado to sujh order by affidavits, Have usually 
been considered and treated as motions. 1 Doyg. Mick, i?., 302^ 
5J19, 417, 434; 2 Id, 121 ; 1 Mich., 134, 369; 2 Itl, 188, 192; 
8 7^/., 427; 4M,187; 9 /(£., 134,141, 327,328; 11 7^., Ill, 222; 
12 Id,, 171, 191 ; 16 /(/., 204; 17 Id., (57, 159, 338, 341 ; IS Id.^ 
247, 254, 338 ; 19 Id., 203, 351. 

And costs on such hearings in the Supreme Court arc somewhat 
discretionary, and are given or denied as on motions. In the follow, 
ing cases costs were denied, viz: 2 Mich., 188; 5/(/.y223; 17 Id.^ 
338; 19 /(/., 470. In the following cases costs were allowed, vix : 
11 Mich., GO, 222; 15 /(/.,156; 17 77., 200; 18 Id., 247; 19 Id.. 
203, 290. 

The order in granting costs also usually specifies or fixes the 
amount, notwithstanding llule 48 of the Supreme Court, in regard 
to the amount of costs to be allowed to the *' prevailing party." 15 
.ViV/i, 155; 18 7/., 247. 

In each of the cases last cited the Court allowed but $10 costs, 
although Rule 48 of said Court allows " in cases disposed of upon ar- 
gument a counsel fee of $30." Such, applications for a mandamus 
were evidently not conwdered as included in that rule, although in 
11 Mich,, 197, and 19 Id., 11, they are considered calendar ca.ses. 

In the case in 15 Mich,, 156, a like opportunity waa also given 
tt) the respondents to have an issue of fact made up for trial by jury, 
w^hich they had declined to accept. See an instance where such an issue 
of fact was ordered to bo sent down to the Circuit for trial, in 17 
Mi'h., 159. 
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Where such a (n*ial is had^ doubtleiss a different rub as to oostB 
ivould obtain in the case. Under the circumHtanees of this case it 
must be consixiered a special motion, -and the costs awarded on it ns in 
<*ases of motion. The Act, No. 2S, of 1869, page 32, providers that 
*' in all cases of special motion, such sum shall be awarded to either 
party as the Court in view of the circunista«ocs shall deem just," 
which provision in its terms seems applicable here, if that act is U» 
regulate und govern in these cases. Let the oixier^denjing the ap> 
plication for mandamus with costs, bcn^^o amended as to fix the onsts 
jiwarded at $10, and the bill of costs be taxed in confurmitj to such 
order. 



WlLLTAM C. BtjBNS V8, GeORGE P. KiNXE. 

1. An iifBdavit for an attachment wider { 4743, Ccmp..Lcu'tt ftatrtl in pc»ItSvo lfln;niap:(^ Oin 
anioant of 4lio kNkfitedneHH'of the ^erendant to the plalntW. afa ct'rtnln pulii, irithoiit 
iwing the qualifying woitlB of the statute, *' us near as may Ix*," ITeld^ nuflScient. 

2. Tlie amdavit also stated hi positive tcmts tlie non-reai deuce of the dcfelidant, without wirrf^ 
the prefatory atatoment "that the deponent knows," or " tluit tho deponent lias good reason 

U believe,'' apecifltfd in the statute. 77«M, stAlcient, ami that ia eacii particular there vms 
« snbtitautial conipliaucc Mith the statute. 

Branch CTrcwit, Rbntary^ l-STls 

Motion to quash writ of attacliment and «et aside the proceed- 
ings thereunder, on the grounds : , 

1. That in the affidavit for the attiichiuont the deponent in stating 
the amount of the indebtedncca of tho defendant did riot in sub- 
stance or in fact use the qualifying ii-ords. '* as near as may be," ii^ 
prescribed by the statute, § 4743, 0>mp, Lmrs. 

2. That the deponent in swearing to the non-roj<idonce of the 
defendant did not in substanee or iir fact use the qualifying word.s« 
•• that the deponent knows, or has good reason to believe," Ac., as 
prescribed by the statute. 

The affidavit on which the att^ichment if?sue<l Ls in the 
words and figures following, viz : 

'STATE OFMICHICfAN, ) 
County of Brancu. j 

William C. Burns, being duly sworn, says that he resides at the 
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city of Coldwater, in eaid eoaDtj, tlat George P. Kinne ib indebted 
to him, the said William C. Bnrus, in the sum of four thonBand do!- 
lars and interest thereon, from the 21st day of NoTember, A D. 
1870, oyer and aboTe all legal set-offs, and that sneh indebtedneeg is 
dae and owing npon express contract, and the whole amount thereof 
IS now due. Deponent farther says that the said George P. Kinne 
is not a rendent of this State of Michigan, and does not and has 
not resided thereiin for three months immediatcTy preceding the time 
of making this affidavit, bat that said George P. Kinne has for a 
long time and still does reside in the connty of Steafcen, in the 

State of New York. 

W. C. BURNS. 

Sabscribed and sworn to before me, this 30th day of Decembi r, 

1870. 

Pkancib M. Bisszll, 

Clerk/' 
Levi Spragtte, Defendant's Attorney for the motion. 
Shipman A Loteridge^ Plaintiff's Attorneys. 

By the Court J Upbon, J. — In the affidavit for the writ of attach- 
ment in this case, the deponent has gworn directly and pcsitirely to 
the fact and the amonnt of indebtedness to him, without using the 
words, " as near as may be," which are given in the statute in thi» 
connection, § 4743, C. L, He also swears directly and positively to 
the fact of the non-residence of the defendant, without prefacing his 
htatcnient with the words, " that the deponent knows/' or that the 
<leponcnt has good reason to believe," as prescribed by the same stat- 
ute in that connection. It seems to me that the legal effect of the 
affidavit is the same as, or if possible stronger in its positiveness of 
ptatcment in each particular, than if the qualifying words insisted 
upon in the statute had been used. 

In each of these particulars, on an indictment for perjury 
a'^iust the deponent, if it were made to appear that he knew noth- 
ing of the matter he so positivelyswears to,he would be found guilty 
of perjury even though what he swore to may happen to be true. 2 
Jiius. on Crmesj 507. 

lie is allowed by the statute to use the qualifying or modifyirg 
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words vhcre his own knowledge may be so defective or limited as to 
require such upo. If lie swears to the Recossary fact or facts unqual- 
ifiedly aad positively, I see no impropriety or injuKtice in holdin g 
him to swear to it in his affidavit, on kis own knowledge and as cor- 
rect, he having had the opportunity to qualify it under the statute if 
not within his knowledge, or if not exactly correct in amount. In 
the matter of non-residence also, he gives in the affidavit the further 
fact in support of the allegation, that the defendant is a resident of 
the State of New York. On this point the language of the affida- 
vit is almost literally like the one in Dorr va. C/ark^ as given in the 
<»piniQn of the Court, 7 jMich, /?., 312; which affidavit was held suf- 
ficicnt, although the point there raised is not precisely like the one 
made here. 

In Wiho7i vs. A mold, 5 Mirh,^ 104, the Court say, in speaking 
of the statement in the affidavit of the indebtedness, the amount and 
that it was on contract : " All these facts must be sworn to positively ; 
not necessarily in the words of the statute, but in language equiva- 
lent to that of the statuto. The other facts to be stated in the affida- 
vit need not be stitcd positivel3\ for the Statute itself di.scriminat(8 
b'jtween the f^cts to be sworn to positively, and those that need not 
b.> so sworn to." ' See also the ca.se of JSarJcer it. Thorn^ decided by 
the Supreme Court, April, 1870. 

The affidavit in this case must be considered a substantial compli*- 
jince with the statute, and therefore sufficient. ^Motion denied, with 
$5 costs. 



Calista 0. Van Slyck is. Jerome S. Wolcott, Levi Spragub 

Henry Clark and W. J. Bowe.v. 

1. t'nder § 4115, of OrmjK Xatos, a motion to reqire the plaintifT to flip scrarify for co!«t», miwl© 

at the third ^tcrm after issue Joinod iu tho cause, without ihuwing any reason for the delay, 
cornea too late, and will be rcfbiicd. 

2. Under theetutute, the motion is addrr5M>d to the sound discretion of the Court, and >x1-en 
made at such a late day, without giving any sjiedal roaaon therefor, it can hardly be said to 
*' appear reasonable and proper'' to grant it. 

3. Bvcn under g 4113 requiring non-rt'sidont plaintiffs to have all writs and declarations en- 
dorsed before service therof, by some sufHcientperKm as security for ooets, who is an inhal - 
itant of the State, if the plaintiff neglect so to do and' the defendant do not apply promptly 
for tlte security, he win be deemed to have wai\'od it. 

Branch Circuit, February, 1871. 

3 
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Motion by defendaate to require the plaintiff to give security for 
costs, under § 4115, Comp. Latc$. The only ground urged in the 
affidavit on which the motion was founded was that the plaintiff had 
not property liable to execution, sufficient to satisfy any execution 
for costo that might be recovered against her in the action. The ac- 
tion was in trover, the parties were all residents of thfe city of Cold- 
water, the issue had been joined in the cause on the 23d of May^ 
1870, and this was the third term subsequent to the joining of the 
iiisue. No reason or explanation was given for not haying made the 
application at an earlier day. 

C, B. Pratt, Plaintiff's Attorney. 

X. Spragne, Shipman ^ Lovf^klge, I>efendant6' Attorneys 

Bf/ the Court, Upson, J. — The provision in the statute, § 4115, 
(*omp, Latcft, authorizing the Court to require a plMntiff to give se- 
curity for costs in civil actions pending therein, ^^ when it shall ap- 
pear reasonable and proper'' so to do, was manifestly made for the 
benefit of defendants, and therefore may be waived by them if they 
sec fit not to call seasonably for its exercise. When the application 
is made promptly the motion is still addressed to the sound discretion 
of the Court, and it must be made to appear "reasonable and proper'' 
to grant it before the parties applying can appropriately call upcn the 
( /ourt to exercise this power under the statute. In this case the par- 
ties all reside in this city, are personally known to each other,' and 
are presumed to have had reasonable knowledge of each other's pe- 
cuniary circumstances, at least prior to or at tho time of joining v- 
sue herein, yet they have seen fit to wait until the third term subse- 
quent to the joining of issue before making this application, and in 
their affidavit make no explanation of, and give no reason for the de- 
lay. Reasonable diligence in making the application should be re- 
quired, and that seems not to have been exercised in this case. 

Even under §4113, requiring all original writs and declarations 
for the commenceiQent of suits, where the plaintiffs are not iu- 
habitants of the Slate, to be,before the service thereof, indorsed 
by some sufficient person who is an inhabitant of this State, a 
party is required in case of its omission by a plaintiff to take ad- 
vantage of it in seasoD) and if he does not he has been adjudged 
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to waiTe it. Carpenter vs. AlJrick, 3 Afet^ 58. See also as to 
trie rale in saoh cases requiring the motion to be made promptly, 
and in the first instance, or it is waived, Adanis vs. Miller^ 12 ///. 
27; and 14 III,, 71; Edwards vs, Hflmy 4 Scam,, 143; Robfrfson 
VB, Hit Co, Coni'rK, 6 Gilm., 559 ; Randolph vs. Emfruk^ 13 III., 
341 ; Frasrue vs. ZimmerJ^, 25 lU.. 202 ; 2 Ark., 109 ; 2 Ruh., 

{s. a,) 10. 

The English practice also requires the defendant to make his 
application promptly after he knows of the plaintifl^s being 
abroad, and before he takes any subsequent step in the cause. — 
Grah. Pr., 507 ; 2 ChU. Archh., 864 ; b B dj All, 702 ; 1 D. & 
R., 348; 1 Moore dh P(i,y7ie,30. See also cases cited in margin 
of Camp. Za}^«,(4113, by compiler. 

The motion in this cause comes too late, and under all the 
circumstances it does not '* appear reasonable and proper'* to 
grant it, and it must be denied. 



Edson Terrill v3. Cassius G. Qrove. 

Wh»re an attachnxonC writ liad bee» qniwhed on raotloa of defendant for defectiye affidarit, be 
fore any declamtion liad been filed therein, and before any appearance of tbe defendant hnd 
been entered therein, sare for the purpose of the motion, ffeld^ tluvt under Art 28, LawH of 
1869, the cost* therein provided to be taxed in &Tor of the prevailing party, under the hca 1 
of *' for proceodingn before notice of trial,'^ were not allowable or taxable In such a ca^e. 

Branch OircuOt Fshruarjf^ 1871. 

Motion for re-taxation of costs. 

The suit was originally commenced by attachment, and at a 
previous term of the Court the writ, on motion of the defendant 
had been quashed and the proceedings thereunder set aside 
with $5 costs, on the ground ot the insufficiency of the affidavit. 

No. declaration had been filed in the case, aud no appearance 
entered on the part of the defendant at the time of the order 
quashing the writ, save for the purpose of making the motion. 
(A report of the case will be found in 2 Nisi Prius, 3 ) 

The defendant in taxing the costs, claimed and had entered 
in^the taxed bill the sum of $10, " for proceedings before no- 
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lice of trial " under Act No. 28, of 186&. The defendant ob- 
ected to this item and now moves for a re-taxation. 

a B, Pratt, Waintifl's Attorney. 

Shipman dc Lov^riJr/e, Defendant's Attorneys. 

J5y the Cmtt, Upson, J.— The Act No. 28, of 18G9,page 32, 
in regard to costs, contains among other things this provision, 
viz : *^ In all cases of special motion such sum shall be awarded 
to either party as the Court in view ot the circumstances shall 
deem jast.^ 

LTnder this clause the sum of $5 costs was awarded to the 
defendant at the time the motion to quash was granted. 

lliat motion includes everything that has been done in the 
case on the part of the defendant. There are no other proceed- 
ings in the case for which defendant can claim costs, and there is 
good ground for insisting that where a defendant has not ap- 
peared generally in a cause and no issue has been joined or dec- 
laration filed therein, as in this case, the clause in the stat- 
ute providing for taxing a certain amount of costs to the pre- 
vailing party, " for proceedings before notice of trial," does not 
apply in favor of such defendant, where on his motion the writ 
has been quashed. The motion must be granted and the itcn> 
of $10 objected to must be rejected in the taxation of costs. 



Ann IIutton, Appellee, vs, Auaziaii R. Balch, Appellant. 

AUfgan dreuit, March, 1871. 

Motion to place the cause on the trial calendar. 

jBy fh-i Court, Brown, J. — This case conies into this Court on 
appeal from Justice s Court. 

The notice of trial was served upon the attorney of the ap- 
pellee, whose appearance has been duly entered in this Court 
aud was signed, ^* Balch, Smiley & Balch, attorneys for appel- 
lant.'' 

It is admitted that the appearance of appellant's attorneys 
has not been catered in the eommon rule book. 

J, V. Rogers, for Appellee, insists that the motion should be 
denied, and cites Uule 100, of this Court, as follows : 
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'' No attorney shall be deemed to have appeared in any civil 
caaae appealed to this Court from judjirmentg rendered by Jus- 
tices of the Peace, uotil sach attorney shall have entered his ap- 
pearance by rnle in the oommon rule book.'' 

No note of issue has been served on the Clerk as required 
by ^ 4348, C, L.y and no eaane is shown for the neglect. 

The non-compliance with the rule and the statute referred to, 
or either of them, is deemed sulfi^ient reason for denying the 
motion. 



MiLo D. 3Iatti8on m. Chauncey W. BdtterfieldandIIexry 

Manee. 

Plaintifr bronght a(>0nmpRit on promimoiy note for 1114, and rocorered that sum. Hdd^ that 
the defendant was entitled to ctMts. 

Fan Burm Circuity 18T1. 

The plaintiflF brought suit on a promissory note. Judgment was 
rendered for 8114, being full amount of the note and interest, and 
the full amount established at the trial. 

The defendant moves for judgment for costs. 

S. n, Blachman^ for the motion. 

N. Foster, Contra, 

By ike Courts Brown, J. — ^The case of Bdldy vs. Smith, 1 
J/u/t. Nijti /V/i«,156, has been referred to. at the argument, as au- 
thority for the defendant. The plaintiff's counsel insists that that 
ca.se does not warrant the construction claimed. In that case the 
amount of the plaintiff's claim, as established at the trial, was 
S02 94, or an amount under $100. 

The question under consideration was discussed in Strong i*«. 

Daniah^ 3 Mich,^ 474. In the report of that case the learned 

Judge is made to say, " The recovery of costs is a matter regulated 

by statute. Sub. 4, of sec. 3, chap. 149, of the R. *?., provides 

*• that in all actions for the recovery of any debt or damages, or for 
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the recovery of any penalty or forfeitures, where such actions are 
cognizahle hy a Justice of the Peace, the plaintiff shall haVe costs." 
From this provision (as quoted) the Supreme Court was led to con- 
clude that, independent of any other provision, the plaintiff would 
be entitled to costs in all cases if he prevails, whatever amount of 
debt he might recover. By an examination of the statute referred 
to, it will be seen that the provision relates to ''such^ actions as are 
not cognizable by a Justice of the Peace." 

With a quotation of the statute, as appears in the published laws, 
I think the conclusion of the Supreme Court must have been that 
^* this provision, standing alone, and unconnected with, and inde- 
pendent of any other provision, would give the plaintiff cost in all 
cases" not cognizable hy a Justice of the Peace^ " if he prevails, 
whatever amount of debt he might recover." Ihe statute just re- 
ferred to, is Sub. 4, of § 5597, 01 L. 

The fifth subdivision of the same paragraph provides that 
'^ in all actions where the plaintiff shall recover any sum, if it 
appear that his claim, as established at the trial exceeded two hun- 
dred dollars, and the same was reduced by set-off," he shall be enti- 
tled to costs. And where a qqestion arises, where the defendant has 
8et-o£& and plaintiff recovers less than S200,as to whether the plain- 
tiff has established a claim exceeding $200, the Judge and not the 
jury is to determine that fact. Davis vs. Freeman ^ 10 Mich,^ 192. 

It was held in the case of Inkster vs. Carvfr et, al,y 16 Mich.^ 
488, that the law of 18C7 is not to be understood as changing the 
pre-existing law in regard to the party entitled to recover costs in 
suits commenced in the Circuit Court, The " pre-existine law" re- 
ferred to, is to be found in subdivisions 4 and 5, of § 5597, of the 
V, 2/., already referred to. 

Is this action one cognizable before a Justice of the Peace — 
within the jurisdiction of a Justice of the Peace? 

A Justice of the Peace has original jurisdiction of all civil ac- 
tions wherein the debt or damages do not exceed one hundred dol- 
lars; and concurrent jurisdiction wherein the debt or damages do 
not exceed three hundred dollars, except in certain specified cases, <?s 
libel, slander, &c. C. L,, § § 3653, 3054. See also § 3418, C. L. ; 
Sec. 18, Art. 6, Const. 

This action was brought to recover upon a promissory note, upon 
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wbicli the plaiotifF claimed and recovered judgment in the som of 
SI 14. This was within the jurisdiction of the Circuit Court. It 
was also cognizable before a Justice of the Peace. To say that it 
was not within the exditsive jurisdiction of a Justice of the Peace 
would be true, but it would not be true to say that it was ^' not cog- 
nizable before a Justice of the Peace." This being the case, it fol- 
lows that there is nothing in the fourth subdivision of § 5597 au- 
thorizing the plaintiif to recover costs. 

The plaintiff's claim as established at the trial did not exceed 
two hundred dollars. It follows that he is not entitled to recover 
costs under the fifth subdivision. 

, The attention of the Court has not been challenged to any other 
provision of law by which the plaintiff would be entitled to recover 
costs, and I have been unable to find any such provision. 

It is true that at the time of the passage of the law governing 
costs, Justices of the Peace did not have concurrent jurisdiction 
with the Circuit Courts. But as to the propriety in retaining the 
old kw, notwithstanding the provision in our new constitution and 
the legislation had in pursuance thereof ,tho Court has nothing to do. 
The Supreme Court has, in several decisions since the adoption of 
the new constitution recognized the prior statutes as to the party 
entitled to costs, as still in force. 

From the foregoing considerations I am forced to the conclusion 

that the plaintiff is not entitled to costs, and by reference to J 5600, 

C. L.y it will be observed that ** in case a plaintiff recover judgment, 

but not enough to entitle him to costs " the defendant is entitled to 

judgment for his full costs. 

Let the defendant's costs be taxed and judgment be rendered in 
his favor therefor. 



BoYCE vs, Geyer. 

Moia /Vefec.— Where a p«noii purchasing within a few days after its execution, frnm the payee, 
a note payable to bearer, and knows the maker to be a respomiible Cumor of foreign birth 
and limited knowledge of English—the character of the payee's bnstness, that he is a tmn - 
sient, unknown and irresponsible render of patents, and buys such note without asking any 
questions, and at a large discoant, he is not a honajldt purchaser. 
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A purchAwr who is told the maker chums hia note was giren withoat consickration and will not 
pay it, is not a bona^fide purchaser. 

Berrien arcuit, 1871. 

J5y tJie Court, Black MAN, J. — Boyce bought of Fulton, who 
bought of Lyon, one of the payees, the note of the defendant, of 
which this Is a copy : 

'^ $400 00. JMIes, March 9lh, 18C9. 

One year after date, the subscriber, of Niles TotcntJiip, the 
county of Barton and Stiite of Jd.'chigavy promises to pay Lyon & 
Burleigh or bearer, /c/wr humJrtd dollars, value received, with ten 
per cent interest. 

JOEINM. GEYER." 

When Boyce purchased the note he was told that Geyer was an 
honest, responsible, thick-headed Dutch farmer, who claimed he had 
no consideration for the note, and would have to be sued before he 
would pay it. 

Boyce purchased before maturity, and paid full value. 

Fulton bought of Lyon, besides Geyor's note, the notes of three 
other responsible farmers, amounting in all to ?1,200 00, for which 
he paid $1,000 00, as follows : $150 00 in cash, and a stallion, said 
to be worth by a disinterested witness, between $400 00 and 
$500 00. He made the purchase in a very few days after the date 
of the note. He had purchased some notes of Lyon the year before. 
At this first purchase he asked of Lyon his business, residence, and 
the consideration, and then before paying for them saw the makers. 
On the rights these makers then bought, Fulton knew nothing was 
ever obtained. From the information then received from Lyon, Ful- 
ton knew him to' be one of those transient, traveling and unknown 
patent right dealers, who infest the Stat^. Fulton knew Lyon was 
anxious to sell for what he could get. Geyer was resident but some 
3 miles from his office. He knew Geyer was as responsible as the 
best men in the country, that he was a farmer, of foreign birth, and 
little acquainted with Englisjh writing. The makers of the other 
notes were equally good. Fulton traded for the notes, asking no 
questions for conscience* sake. 

After his purchase he had two conversations with Geyer, in 
which Geyer stated his case. 
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At the sale to plaintiff he told him the note waa one of the best 
ke had, was worth its face, that the maker was a thick-headed Dutch 
man, who would have to bo sued, but that the plaintiff would have 
DO difficulty in collecting it, though knowing it was obtained bj 
fraud. 

The note was obtained from Geyer by these practices : 

Lyon, in company with a lad who signs his name Billy Burleigh, 
called on defendant in his field, and proposed to make him an agent 
t3 sell Fisk's Fanning Mill. Defendant objected, but after listening 
to some honied words from Lyon the parties went to defendant's 
house. Then defendant agreed to take the agency. A contract 
made out in blank and iater partes was read to Geyer, and executed 
in duplicate. 

No consideration for the agency was asked, and no money to be 
paid for it talked of, yet in a part of the contract, not read to Oeyer, 
was a statement that ho had paid $400 00 in note for it (the ap- 
pointment.) By this contract Qeyer was only to pay $15 00 apiece 
fir the mills, sell them for $50 00, and pay over 25 per cent, of the 
profits to Lyon & Burleigh. 

Then Lyon questioned him as to his property, and minuted his 
replies on the back of a slip of paper, and then asked Oeyer to sign 
it, which he did. Lyon then told him he did not want him to sign 
there, but on the other side. On turning it over Gcyer saw a 
printed blank not filled out. This blank is the note in question, with- 
out the letters in xtcdics^ or the figures. Geyer asked why he should 
sign that, and was told by Lyon that at the end of the year he 
should go to the maker's shop in South Bend, find how many mills 
he, Geyer, had bought, and then he would fill up the blank with 
their share of the profits, so that in case of Geyer's death he should 
have some evidence of his liability. On this representation Geyer 
signed the blanks. The note was afterwards filled out and stamped. 

Upon these facts it is clear that this note was without consid- 
eration, was obtained by fraud, and fraudulently put in ciroula* 
tion, and therefore void in the hands of the payees and every 
malafideM holder. 

Were Fulton and Boyce, or either of them, purchasers in 
good faith ? 

In answering this question, I shall assume the law to be cor 
4 
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rectly stated in Goodman w. Simonds^ 20 Bow, U, S, i?., 366 ; 
and require proof to defeat the holder's right, that he had 
knowledge of the facts and circumstances, or that the transac- 
tion is attended by bad faith. 

But knowledge of the facts in detail is not necessary. Gen- 
eral notice that there is some frand, though he may not know 
the precise nature, is as sufficient an if he were told there was 
something wrong about it. £j/les, 119; 2 Pars, on Bilhs 279. 

Applying this rale to Boyoe, we see that he had notice the 
note would be contested for want of consideration, and took it 
on the strong recommendation that it could be collected by law. 

For five years or more, the southern part of this State has 
been swindled of large sums by unknown dealers in patent or 
patented articles. This fact is quite notorious. The schemes 
have been successful through the aid of note dealers, and those 
men have relied on the Courts adhering to the law merchant, as 
understood by them. They should understand the law adapts 
itself to whatsoever men do as they do it — that wilful absti- 
nence from inquiry where the circumstances of the particular 
transaction are such as show that the purchaser abstains from 
the inquiry lest it should disclose a vice in the bill, is evidence 
of bad faith — that buying a perfectly good note at half price is 
evidence of bad faith — that shaving wilh these traveling and 
transient venders of patent articles in the plunder of one's 
neighbors, can no more be honestly done through silence than 
buying at half price articles from a thief you know could not 
have come honestly by them. 

The vender and the buyer both know that the note must be 
transferrable by delivery and must be held by a 2^ona /We holder 
for value. The vender sees to it that he gets such a note, and 
the buyer sees to it that he is innocently ignorant of every fact 
which will weaken his title. There is simply a strife to see 
which shall get the greatest share of the plunder. Then the 
vender disappears never more to be seen or heard of. 

Fulton says he knew Lyon was a travelling dealer in patents, 
but did not inquire how he came by the note because he 
thought it was given^for a patent pump. 

He had a general knowledge of the swindling going on in 
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patent rights. It seems to me he intentionally and for a pur- 
pose abstained from inqairing, because inquiry would have de- 
prired him of $200 00 on this note. See on this point, Chitfi/ 
an BilU^ 11 Ed,fp, 258 ; B^iea on Bil/s^ side-page, 119. 

That he was not bound to inquire where there were no rea- 
sons for it, I admit, but in this case he knew too much to be s& 
lent and blind together. 

I must hold therefore that in purchasing the note he was 
knowingly participating with Lyon in the profits of the iraud 
and that he is not a bona fide holder. 



James Littell v«. Alfred B. Hinman tU aL 

An order entered after verdict and ^ore Judgment, extending time for settling bill of ezcep- 
tioDB is OS valid and binding as if made c^ter Judgment. 

Wayne Circuii, March, 1871. 

Dlckerzon (t D'ckcrnon, for PlaintifT. 

C. A, Ktmfj for Defendants. 

Bj/ the Courf, PATcniN, J. — This case was tried in the Novem- 
ber term, 1870, and a verdict rendered against defendants on 
the 15th day of December, 1870. On the 13th of January, 
1871, an order was entered extending the time in which to set- 
tle a bill of exceptions until the further order of the Court. — 
January 19, 1S71, a motion for a new trial was argued and sub 
mitted. January *23, 1871, the motion for a new trial was de- 
nied and judgment was at the same time entered on the verdict, 
the 24th day of January, 1871, being the first day of the next 
succeeding term. No further order extending the time has 
been made since, and now, (March 20, 1871,beibg the next term 
after the cause was tried) the defendant presents a bill of excep- 
tions for settlement. 

The plaintiff objects, on the ground that the term at which 
the cause was tried having passed, the Court cannot now extend 
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ihn time ao at to aettle a bill of exoeptiona. The atatnte pro- 
Tides that a bill oi exoeptiona aball be aeltled aa provided bj 
the rules of Conrt ( (7. X., § 3489.) Role 85 providea that a 
bill of exeeptiona shall be settled during the term at which the 
trial was bad, unleaa the Court or Circuit Judge aball otherwise 
order. 

The Supreme Court, in oonstruing this rule, aay that a bill 
of exceptions must be settled at the term in which judgment 
was entered, or an order entered at that term, extending the 
time. 14 Mich., 884. 

It is conceded in this case that the order extending the time 
was entered at the same * term of the judgment. But it is 
claimed that, being entered before the judgment, it was not bind- 
ing, and therefore cannot be now considered. 

If the order was premature and the bill of exceptions could 
not be settled until sfter judgment, there would be some force to 
the objection. But if, on the other hand, a bill could be settled 
at the time the order was taken, it was already within the 
power of the Court to extend the time for that purpose* A 
bill of exceptions has been defined to be the statement in wri- 
ting of the objections made by a party in a cause to the decision 
of the Court on a point of law. The object of the bill of ex- 
ceptions is to put the question of law on record for the informa- 
tion of the Court of error having jurisdiction of the cause. 

The theory of the law is that the bill of exceptions must be 
tendered at the time the decision complained of is made ; or if 
the exception be to the charge of the Court,it must be made be- 
fore the jury have given their verdict. 

In practice, however, the point is merely noted at the time 
and the bill settled afterward, being, however, nothing more 
than a mere amplification of the notes already taken, and con- 
taining only those points to which exceptions have been made. 

The statute only limits the time for completing the bill, leav- 
ing the exceptions to be made as above indicated. It will be 
seen then, that the bill of exceptions in a cause is really made 
(although not put in form), even before the verdict; and inas- 
much as it is only intended to contain such matters as do not ap- 
pear upon the record proper, and only such as are completed be- 
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fore the jadgmeDt, it follows, in the absence of any statute pro- 
hibiting it, that a bill oi exceptions may be settled before judg- 
ment. 

In the case at bar, then, a bill of exceptions could have been 
settled at the time the order extending the time was entered. 

It follows, therefore, that the order was valia and the time 
properly extended. The objection to settling a bill of excep- 
tions must theiefore be overruled. 



KOBERT HOSIE Vi. E. HARRINGTON tt. €lL 

S. L. 1M9, 101. proTlde that whan rait la commenoed agaioat two or xaon Joint dafendantt, one or 
more of whom shall nsido or he foand In the coanty wuere the suit thall be bronghtyand one 
or moro of thi> defimdiDts ehall be senred with proceMor declaration in the county where 
rait it commenced, the plaintiff in raeh action may rae out one or more writaof mmmona, 
or other writ whereby such ault was commenced, directed to the coanty where snch defend- 
ant not .so aenred may be found, fftld, that the statute applies only to defendants jmntlp 
liable. 

Waifn* Circuit 1871* 

2>. Dickinson J for Plaint ift. 

2>. C. ITolbrookj for Defendant 

By (he Court, Patchin, J. — ^This case was commenced by dec- 
laration, and one of the defendants, who resided in this county, 
was served^ and another defendant, who is not pintly liable, and 
who lives out of the county, was also served with declaration. 

The law of 1869, page 101, provides that when suit is com- 
menced against two or more joint defendants, one or more of 
whom shall not rebide or be found in the county where tho suit 
shall be brought, and one or more of the defendants shall be 
served with process or declaration in the county where suit is 
commenced, the plaintiff in such actions may sue out one or 
more writs of summons, or other writ whereby such suit was 
commenced, directed to the county wLere such defendant not s« 
served may be found. 

The only question for consideration is, whether the law above 
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referred to appllt^s to all oases of defendants, whether jointly lia- 
ble or not, or whether by joint defendants is meant only those 
jointly liable, 

I have been unable to find any cases in the books on this snb* 
ject to aid in giving a constrnction to the law. In cases- where 
the defendants are jointly liable, the appearance and defense of 
the resident defendant would in some degree at least protect the 
interests of the non-resident defendants; but in cases where 
there is no joint liability, the resident defendant might be quiie 
as much interested as the plaintiff to establish the liability of 
the non-resident defendant. 

It is easy to believe that the law was not intended to apply 
to defendants generally, and hence the use of the qualifying term 
making it applicable only to Joint defendants, or defendants 
jointly liable. I am of opinion, therefore, the service on the 
non-residendent in this case was not warranted and must be set 
aside. 



Elisua Clark vs. Harry Sprncer. 

Suit coinmencf^d fa Wiiync Circuit by d<*c1arHtion in luunnipfiit. Noitht^r party midcd In 
Wayne County. Dotendant plead in al.at( ni<-nt the -vraut of jurisdiction in the Conrttheo 
ftHtnte providing that acti«»n8 of thii kind sliall bo tried in the nmnty wher« one 
of the parties Kliail reside at thn tinic of ccimDiencement of suit. /7eM, on demunvr t- 
plea in abatemoul that the law refcrrp<{ todooR not pravent the eofMnenf^nifnl of the suit 
in a county wherp neither party n^idns, but only the trialof thecaiiMi, and that thn only 
effect of the lavr in surh case iA to remove the cause for trial into a county in which one of 
the parties resided at the time of the commencement of tlic suit. 

IFayite Oircvit, March, 1871. 

J. W. A, S. Cullen, for Plaintiff. 
L. T. Griffin^ for Defendant. 

Demurrer to plea in abatement. 

Hy the Court J Patchin, J. — The plaintiff in this case resides in 
Windsor, Canada, and the defendant in Oakland County, in this 
State. 
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The suit was commenced by declartion in assumpsit, which 
was served upon the defendant in this county. The defendant 
put in a plea of abatement, to which the plaintiff demurred. — 
The only question raised by the demurrer is, whether both par- 
ties being non-resident, this Court has jurisdiction of the cause. 
It is conceded that, so far as the p1eadiuj];s show, before the plea 
in abatement, jurisdiction was complete, but it is claimed that 
as soon as it appears that both parties are non-residents that ju- 
risdictiop ceases. 

The statute provides that actions of this kind shall be trwd in 
the county where one of the parties shall reside at the time of 
commencing such action, unless the Court shall deem it neces- 
sary for the convenience of parties and their witnesses, or the 
purposes of a fair and impartial trial, to order any such issue to 
be tried in some other county, in which case the same shall bo 
tried in the county so designated. Lnwa of 1869, page 9. My 
attention has not been called to any other statute affecting the 
case in any particular. It will be noticed that the place of trial 
is only mentioned here, and not the commencement of suit. It 
is quite clear that the effect of the law would be to remove the 
cause tor ti'ial in the county where one of the part'ei resided at 
the commencement of the suit, unless otherwise ordered by the 
Court for some of the reasons mentioned in the law, for if the 
cause is tried in such county the law is fully complied with. 

It cannot be claimed that the cause must be tried in the 
county where it is commenced, for the reason that there is no 
such provision in the law, it only providing that regardless of 
the commencement,the cause must be trud in a certain locality. 
The case at bar undoubtedly, unless coming within the excep- 
tions, cannot be tried in this county. 

The demurrer, therefore, must be sustained. 
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James Haetness vs. The Great Western Railway Company 

or Canada. 

PlAintiff iihfpped oaitaln goods by O. W. Bailwaj from Detroit to Now York City, the piiee ft>r 
the whole eerrioe being Agreed upon hj pbUntlff AndoompiOj, And at the tame tim9, plain- 
tiff signed AaAgroement with the compAny that the Utter would not be liable for loas of 
market or other claioas, at ising from delay or detention, on Ihe Journey, nndor any clroum- 
etances. The gno<U were detained at Sospenalon Bridge, the N. Y. Central Company ntti 
eing to receire them ; whereupon suit w«m brought by plaintiff to recover damaged. 

Bdd, That the responaibility of the otmmon carrier to conTey the property, aa agreed, to its 
destination, baring undertaken to do ao, and fixed the price for the aenrioe, may be waived 
by the consignor, and the common liability may be wairi'd by a clear and distinct agree - 
ment. And when a person making a contract actually signs a paper referring in plain 
terms to a condition on the back of the paper itself, and a like one Is at the same i* me do- 
llrered to him, the law presumes that he undontands and assents to each and erery condi- 
tion contained therein. 

This is an action against the rail waj company for damages 
occasioned bj the delay of ireight in transit from Detroit to Ke«r 
York. 

The case was trie 1 by a jury, and a special verdict rendered. 

The special verdict sets forth that in December, 1864, and 
Janaary 1885, the plaintiff delivered to the defendants at De» 
troitjcertain goods to be sent over their road to New York City ; 
that the charge agreed upon was seventy-five cents per hundred 
tor the entire distance ; that at each shipment of goods the de- 
fendants gave to plaintiff a receipt or shipping note containing 
the following: *' Received from James Hartness, the undermen- 
tioned property, to be sent by the Great Western Railway Com- 
pany, subject to their tariff, and under the conditions slated on 
the other side," and signed by the agent of the company. At 
the same time the plaintiff executed and delivered to ihe defend- 
ants a paper or order, signed by him, containing the following : 
" The Great Western Railway Company will please receive the 
undermentioned property directed to Colgate <fe Co., New York, 
to be sent subject to their tariff, and under the conditions stated 
on the other side." The conditions above referred to were not 
as a matter of fact actually read by the plaintiff. It appears fur- 
ther that the delay was occasioned by the refusal of the New 
York Central Railroad Company to receive the goods at Sua- 
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pension Bridge, after they had paaeed over the defendant's 
road, and forward them to their destination, the defendants hav- 
ing no business relations with said road. 

It is oonoeded that, if the conditions on the baok of the pa- 
pers above referred to are binding, then the defendants are not 
liable in this action for the delay at Suspension Bridge, one of 
the conditions being that they will not under any circumstance 
be liable for loss of market or other claims arising from delay 
or detention of any train, whether in starting or at any of the 
stations or in the course of the journey. 

2>. C. HolhrooJc^ Attorney for Plaintiff. 

T, Romeytij Attorney far Defendants. 

JFy the Courts Patchik, J.7- The relation of common carriers 
to the public is one of the most important as well as interesting 
subjects with which the judiciary have to do. 

The question is very fully discussed by the Supreme Court 
of this State in 16 Mich,f 79. The question there discussed 
whether the nature of the business done, or the person doing it' 
gives character to warehousing, does not, however, arise in this 
case. 

Common carriers, when they become such, assume certain 
relations to the public that they cannot dispense with except by 
the consent of the parties interested ; and, indeed, by the laws 
of 1867, page 165, only when consent is given in a certain man- 
ner. 

In the case above referred to, 16 JUuh., Ill, it is said that 
'* subject to reasonable regulations, every man has a right to in- 
sist that his property, if of such description as the carrier as- 
sumes to convey, shall be transported subject to the common 
liability.-' 

Whethw it is the policy of the law to protect a man against 

his own acts, by prohibiting his entering into a contract, aL 

though fully and fairly understood by him, not because he may 

thereby injure his fellow men, but only for the reason that in 

the opinion of the law maker it would not be for his interest to 

make such a contract, may well be questioned. 
5 



w 
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It h» generally been soppoeed that the great object of gOY« 
emmenU and law IS to protect the citisena in aooh nndertaking 
aa to his own judgment may seem beet, aabject only to mich re- 
atriction aa wUl ially prevent his neigbbor'a interest from being 
in the leaat affected. 

The preaamption of law ia, that every one nnderatanda ita 
provisiona, and ignorance in that regard cannot be pleaded in 
law^ It would aeem that a degree of intelligenoe that would 
enable a person to nnderatand intricate qaeationa of law wonld 
be quite sufficient to protect him against the evil consequences 
of his own contracta, especially when it is remebibered that 
those who have to do with common carriers are in almoat every 
instanoe men of large experience, who would bar dly admit that 
they require the protection of the law agamst their own acts. 
How successful the law makers will be in thia respect renuuns 
to be seen. . a^ . 

It is claimed, on the part of the pluntifis, that in fixing the 
price to be paid for the entire distance, the defendant, thereby 
became responsible ; but it can hardly be aaid that that respon-^ 
sibility cannot be waived by a clear and diatinct agreement I 
cannot avoid the conclusion that where (aa in the oaae at bar) a 
person making a contract actually aigns a paper referring in 
plain terms to a condition on the back of the paper itself, and 
another one containing the same conditions is delivered to him 
at Che same time, and this continuing through several transae* 
tions with precisely the same papers in each, then the law pre* 
sumes that he understands and assents to each and every oondi* 
tion contained therein. 

It foUowa, therefore, that the contract made by the plaintiff 
ia binding, and he cannot recover in this action for any damagea 
auatained which were expressly waived by his contract. The 
judgment on the special verdict must be for the defendant. 
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James CuMHiN vs. Chauncey Abbott, Henry Wilcox, Homer 
C. Wilcox, Andrew Wilcox and Marcus Wilcox. 

In order to nuttntain a rait to quiet title, the oomplaiiuuit mnat eitablish a olear legal or eqnit»> ^ 
ble title iD himself. 

The graotor of complainant haying made an avignment under the laws of Penneylnuiia, fo^ 
the benefit of crBdltors, and having eubeequently auented to a conveyance ftt>m his grantee 
to defendant <the one to hira being lost and not of record) had no title to convey to the com- 
plainant, and bis assent to the conveyauce to defendant must be taken as conveying titli 
to defendant, where no record title flrom defendant's grantor intervened. 

SMawaue OtreuU, Md^, 1970. 

Bill to qaict title, submitted on pleadings and proofs. 

Bj/ the Court, Mitchell, J. — Bill filed March 6, 1869, setting 
forth that complainant is owner and in actual possession of N. pt. of 
N. E. frl. J, Sec. 3, T. 6, N. R.. 3 E.— worth $1500— that title is 
derived from United States '' by and through those under whom he 
claims,'' and that his title is perfect at law and in equity (without 
any more fully setting it forth) — that no other person has any title 
or interest in the land, but that Chauncey Abbott claims to be the 
owner, and to have derived title from the United States — that 
Henry Wilcox claims to be owner under Abbott. Alleges as facts 
the contrary, and states Abbott's deed was obtained by fraud and 
false pretences. That in 1840, Walker conveyed the land to Wm. 
N. Smith — Walker had title by patent from United States, and six 
years after date of patent conveyed to Smith. Smith sent deed by 
Abbott, his brother-in law, to record, and Abbott for fraudulent pur- 
poses did not have it recorded, and pretended it wftslost; that Ah- 






84 MICBIGAN NISI PRIUB CA8E8. 



OuMinir V. AaavR. §L uL 



bott applied to Walker and told him tbe deed was lost and tbat he 
was agcut of Smith ; that Smith WD&cn.barsE^cd, i&c., and therefore 
wanted deed in his, Abbott's name. Wsilkerdiniclaioiing cwucitihip, 
but believing statements, gave a quitclaim deed to Abbdt; 
that the deed to Smith was not lost, but suppressed or concealed^ 
&c., for the purpose of injuring Smith, and to procure a deed to him- 
self, (Abbott.) and deed to him was procured by gross fraud. 

Hinrj Wilcox has no actual interest, and bought conditionally. 
Complainant's title is perfect, but Abbott's claim const itbtes a 
cloud, <fec. 

The answer shows that defendant, Abbott, claims to be the 
owner by a p!)tent from the United States to H. C. Walker, June 
17th, 1836, and by quit-claim from Walker to him, April 12th, 
1858; that in 18-8 Walker conveyed to Smith and delivered deed 
Aug 4, 1840, Smith being insolvent, assigned all pn^pcrty,including 
this. Applied t ) Court of Common Pleas of Krie Co., Pennsylva- 
nia, for benefit of bankrupt law of Penney Ivan ia, and ileicndant and 
one Eloyt were assignees and accepted the trust. 

October 6th, 1840, Smith was discharged of his debts by that 
Court; that Wm. N. Smith made the assignment and delivered deed 
from Walker to him to defendant ti record and keep title straight* 
and d^fjuJint djpDsited d3cd with Register of Shiawassee Co. to re- 
oord, and paid fees, but deed was lost and he has been unable to find 
same. 

After assigning, Smith gave to dafendant the following : 

" This is to certiy that I assign to Chaunccy Abbott my right, ti- 
tle and intjr^st to the Michigan farm deeded to me, and situated in 
Shiawassea Co., and containing one hundred and twenty-three and 
a half acres. 

Hamburg, June 21, 1853. WM. N. SMITH." 

In 1353 Abb')tt learned his deed had not been recorded and 
VMuld not be found. * 

Applied t) Wilk'ir ti quit^claim, which he rofused, and again, in 
April, h3 anl S nith applied and Walkor rofusad, but up')n its being 
arg3d that djPeiidmt wisownar, that Iloyt, the other assignee, and 
Beth Abb )tt wjre daad, Walker gave defendant a deed, the one first 
set forth in answer. 
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Denies suppressing deed from Walker to Smith — ^had no interest 
00 to do, and was the legal owner of the land. lias exercised acts 
of ownarihip since August 4bh, 1840, on lan^l as his own, and it has 
heen so rigirded and treated by Smith. H:i5 paid all taxes, to 
amount of several hundred d illars, and insists that if d'jcreed not to 
be the owner he is entitled to ropiymint with interest on amount 
paid for taxes, and asks for an account. 

General denial of confedjracy. General replication. 

By tlie proofs it appoars that tho land in question was conTeyed 
by patent from the United Statas, in August, 1837, to Henry C. 
Walker. That in 1838 Walker conveyed the land to Wm. N. 
Smith, and dessd was dcliv;3red to dofondant (after below assignment 
und ^r laws of Pennsylvania) for record, and was in some way lost. 

That in 1840, und^r the laws of the Statj of Pennsylvania, 
Wm. N. Smith made a general assignment, including these lands, to 
defendant and one Iloyt or Curtis. 

This assignment was not executed in accordance with the law3 
of the State of Michigan, but on its face purported to put into the 
hands of tho assignees all the property of the assignor, and though 
it was not entitled to record it w;is an equitable transfer of tlic title 
to the property in question. 

As 1 tind the facts, the recorded title was in Henry C. Walker. 
He by deed conveyed the same land to William N. Smith, which 
was not recorded. 

William N. Smith assigned under the laws of Pennsylvania, the 
title to these lands to the dofendant and one Hoyt, for the benefit of 
credit )rs and in trust for them. 

There is no evidence of what was dine und^r this assignment or 
whether the assignor's indebtedness was ever satisfied or not, nor of 
what was done with the property. 

Some time after the assignment, and after Wm N. Smith had ev- 
idently baen dischargad by the lawM of Pennsylvania, Smith gave to 
Abbott a release or quit claim which was never recorded and not en- 
title 1 to r3cord, as follows, to wit: '*This is to certiy that I assign 
to Cliaunccy Abbott and S3th Abbott, all my right title and interest 
to the Michigan farm, deeded to me, and situated in Shiawassee Co., 
and containing one hundred and twenty-three and one half acres. 

Hamburg, June 21, 1853. (Signed) WM. N. SMITH." 
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That before this paper was signed, and pending the proceedings 
in bankruptcy under the laws of Pennsylvania, the deed from 
Walker to Smith was giyen to Abbott to be recorded in Shiawassee 
Co., and that he gave the same to the Register for record and that 
either by neglect of Register or some cause unknown, the same was 
not recorded but was lost. 

That August 12th, 1858, Abbott with Wm. N. Smith, went to 
Walker, and after he, Walker, became satisfied that ih^s deed from 
him to Smich was lost, and that the title of record was still in him, 
and that it was for Smith's benefit, other of assignees being dead, he 
executed and delivered to Abbott a quit-claim deed of the lands, 
which was duly recorded, and that in the mean time, after the assign- 
ment, Abbott had either paid the taxes or thought in tax titles of the 
land to the amount of several hundred dollars, he being the only one 
who seems to have been in charge of or caring for the land. 

There is no evidence of the fraudulent obtaining of this deed 
except it may possibly be inferred from the fact that Abbott was a 
party to the loss of the original deed, knew all the facts and so ob- 
tained a deed to himself 

January 15th, 1867» Wm. N. Smith assuming still to be the 
owner of the lands, in consideration of $200, gave to Marvin Miller 
a quit-claim deed of the lands. By this he conveyed only his 
then present interest and placed Miller in his position. 

January 18th, 1867, three days after the quit-claim deed from 
Wm. N. Smith, Marvin Miller, in consideration of $500,gave a war- 
ranty deed of the lands to the complainant, so placing him in the 
iame position as Wm. N. Smith. 

In view of all the facts proved and stated in this case, I am of 
the opinion that the complainant has no such legal or equitable title 
afl authorizes him to maintain his suit as sought in this case. 

The bill must be dismissed with costs but without prejudice aa to 
any other legal or equitable remedy. 
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Anson Jones vt. Stowell Dimmock. 

Whan rait Is brought od aa iMtniaent whereby a party j>roimiied to pay a cartata aaa. In ape* 
dflo artlclas, Inmoathly inttaUmi»nt« at a price named, the production of such instrument 
is notprintaJaeU STidence of an existing lndi*btfdneas, but the plaintiff, in order to entl> 
tie him to recorer, most show, aiDrmafcively. that the defendant has not ftiltlled his oon> 
tract 

The pUintiff on resting Us case had not made sach a shoving as to entitle him to recorer, but 
his eridence offered to rebnt the eridence of the defendant, showed him ftutitled to recover. 
Beld^ That whether any gi?en testimony is elicited on the direct eramination, cro8»«xam> 
ination, ro^xamination or by way of rebutting, the Court will apply it to the issue as 
presented by the pleadings. 

Xn agreement to par a certain sum in speciOc articles at a price named, may be diachaiged by 

the payment of that sum of money. Hence, in an action on such a contract, the measure 

of damages is not the value of the goods at the time of the breach, but the amount of 

money specified in the contract, with interest after due. 

Van Burm OfrcuO, Aprils 1871. 

Action of assumpsit, upon an instrument of which the fol*. 
lowing is a copy : 

•:-;-•;;■ ; Pine Grove, Feb 4. '69. 

aocts. : YoT value received, I promise to pay A. Jones or 

bearer, six hundred dollars, in eight equal installinents, monthly, to 
be paid in lumber and shingles. ^^ A'* shingles, $3 50 per M. ; fen- 
cing, $13 per M ; stock lumber, 812 per M. at the mill. 

S. DIMMOCK." 

On the trial, the execution of the above instrument was proved, 
and the same was offered in evidence, whereupon the plaintiff rested 
The defendant then testified to the receipt by the plaintiff of lum 
ber, shingles and lath, upon the above contract,amounting, it was ad- 
mitted by plaintiff^s attorney, to $147 04. He further testified that 
he was always ready to pay the plaintiff's claim in lumber or in 
shingles ; but admitted that there had been times since the year 
1869, that he had not the precise article demanded by the plaintiff 
but testified that he hand at all times either lumber or shingles. — 
Several witnesses testified that the defendant had on hand, all the 
time, stock lumber, fencing lumber or shingles. 

The plaintiff replied, offering to show that on several occasions 
he went or sent to the defendant's mill and being unable to procure 
what he desired, loaded with something else. William R. Surrine, 
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Sheriff, testified that sometime bet weeo Judo and August, 1869, Dim- 
mock told him there was a chattel mortgigo on the lumber in his 
mill yard. The plaiotiff and his son testified that some time aAer 
this, plaintiff had a conversation with Dimmtjck, who admitted that 
lie had not complted with the contract, and told him, the plaintiff, he 
veed not omc fir any more lumber bat he would pay the balance 
due the plaintiff in money. 

The defendant was then called and denied making any promise to 
pay the plaintiff money. 

Stf.phMi9on & Barnum^ Attorneys for Plaintiff. 

C. L. Fitchf Attorney for Defendant. 

Bt/ th^^ Omrty Brown, J. — ^The writtan instrument offered in er* 
idence in this case is not prima facie evidence of an existing in- 
debtedness, and the plaintiff, in order to entitle him to recover, must 
show affirmatively that the defendant has not fulfilled his contract. 

The plaintiff rested his case without showing any breach of the 
contract. To i<how such breach ho should show a demand and a non- 
compliance by the defendant, or a refusal by the defendant to com- 
ply with the contract. 

A^er the defendant had rested his cose, the plaintiff and his son 
testified that Dimmock acknowledged that he had not been able to 
comply with the conditions of his contract and would pny the bal- 
ance in money. This, Dimmock denies ; but I think the concur- 
rence of Jones and his son should be credited ratber than the state- 
ment of Dimmock. While this promise is not to be considered as 
binding as a new contract, I think it may be taken as an admission 
f)f a breach of the contract by the defendant,or as sufficient itself to 
constitute a breach. 

Ihat this proof was made while introducing the rebutting tef^ti* 
mony makes no difference. The order of proof is always in the dis- 
cretion of the Court ; and whether any given testimony is elicited en 
the direct examination, on the cross-examination, re-examiuation or 
by way of rebutting, the Court will apply it to any branch of the 
ease or to any alleged facts or thory introduced therein. It there- 
fore foUowtt that the plaintiff is entitled to recover. 
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I cannot recognize the rule of damages as claimed by the 
defendant's eounael, that it should be the value of the goods at 
(he time of the breach. It is true that this doctrine is held by 
many authorities. See Tyler t%, lyhr^^ lIarr,AJ, 273; Dav- 
enport t?<. WelU^ 1 /c/ira, 698 , Etfgnr vtt. £oi\ 11 Sfrg, & /?.. 445 ; 
Air Dt.nal I vn. Ilodge^b JIai/uoocf T, B.,^b; Frke ada. Jnstrobe^ 
Hiirper, 111; WUtim v$, (Jeorge^ 10 A' //., 445; Norman v», /»- 
Zay. 17 WiB, 314; Doak r«. £xrs of SnappA CoMwtU (T^rm.) 
180; WiTianii vm, Jonf*fy 12 Inrf., 561 ; Price vs. Spades^ 13 Id,, 
458; Park^ v», Mnrthall, 10 Id, 20; W.Tiams v*. Sm$,22 Ala, 
512; Min-rii, AiVm'r vn, Pruthrr, 3 Met, (Ay.,) 196. 

It^rnth) rile of the civil law, as announced by Pothler, 
(^Poth, on Oh., No. 497) That " all agreements to pay in specific 
articles are presumed tf> be mi Id m faoitr of t\e d-bfor, and he 
muy in all cases pay the amni'i* of th: d h% in money, in lien of 
the articles which, by the terms of the contract, the creditor 
had agreed to receive, instead of money." In the case of Troic- 
bridge vn, Ilolcomb et uL 4 Ohio St. /?., 38, the Court, referring 
to this proposition of Pothier, say : "With perhaps some quali- 
fications of the generality of tl is language, this is also the rule 
at common law ;" and they held that an agreement to pay 
tl 500 in wool, at 23 cents per pound, might be discharged by 
the payment of that sum of money, and that sum would be the 
measure ot damages it the wool be not delivered. 

To I he same effect are the cases of P^'rry pi. Snltk, 22 Verm., 
301 ; Smith vs. Smith, 2 J. R., 235 ; Pinnrj/vs. Ol^n$'jn,5 Wend., 
893; Brook* vs. Hubh(ird,S CW /?., 58 ; Baber vs. Muir, 12 
M>i»9. 121; Me'dr vs. Moore, \ Black., 342. 

To my mind, the reasonirg of the cases last above cited, is 
more satisfactory than of the cases taking a different view of 
the law. 

But iu view of the testimony in this case it would seem im- 
material whether the rule of damages is as contended for by de 
fendant's counsel or not. There is no testimony in the case 
tending to hhow the value of the lumber and shingles to be dif 
ferent from that agreed upon by the parties, and in the absence 
at any proof upon that point the price spe<;ified in the contract 
would, of course, govern as the rule of damages. 
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Let judgement be entered for the plaintiff for the balance 
due him, with interest from January Ut, 1870, to be computed 
by the (Merk. 



Joseph Sager, Appellaot, v». Michael Harrison, Appellee. 



A JoBtlcehM no JnrlMlictioD to enter Judgment after four dajs fh>B the day the came b ■obrntt 
ted to him. 

A Jnetlce'e return showed that the eanee vas tried hefbre him Oetober 12, 1870, aad that he 
took fonr days in which to rendpr his Judgment — that he rendered judgment October 17. 
1870. i7e2cf,That altboogh the return showed that the cause was decided fire days after 
the trieUf nothing appearing in tne return to the contrary, i he lef»I presumption is that 
the cause was not ihbmitted to the Justice for final decision, until after the I2th of October 
—that the docket entries n«quired by the statute, baring been made, and the law not requi- 
ring the docket to show when the cause is gubmitUd for final decision, the ordinary pre- 
sumption in &ror of the correctness of offlcial action must support the proceedings. 

Kolamasoo CSratit, Jfay, 1971. 

Motion to dismiss appeal. 

The return of the Justice shows that issue was joined be- 
tween the parties,and adds, " The said cause was then adjourned 
until the 12tb day of October, 1870, at one o'clock in the after- 
noon, at which time the parties again appeared before me, and 
the cause was tried before me without a jury. After hearing 
the proofs and allegations in the cause I took four days to delib* 
erate npon the matter. After due deliberation 1 decided no 
cause of action, and that on the 17th day of October, 1870, 1 
rendered judgment against the plaintiff in the sum of ten dollars 
and costs of suit.'' 

0. T. TuthiU, for the motion. 
Edward St <fr Shencood^ Contra. 

By (hr. (hurt, Beown, J. — ^The grounds relied upon in sup- 
port of this motion, are 

1. The judgment was rendered by the Justice on the 17th 
of October, while the trial was held on the 12th, or more than 
five days before the entry of judgment. 
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2. That the decIarAtion does not state a caoso of action. 

I do not think the Court upon this motion, can properly be 
called upon to pass upon the declaration, lliere is that in the 
case which purports to be a declaration, and upon which the 
parties went to trial before the magistrate. 

In relation to the first point, the statute requires the Justice 
to render judgment and enter the same in his docket within 
four days after the cause shall have been submitted to him for 
his final decision. C, Z., § 3784. 

I have no doubt that a judgment rendered by a Justice after 

the ezpiratien of four days from the day of submitting the 

cause to him for his final decision, would be a nullity. 19 

Wead., 871; 6 RiU, 88; 3 Denio, 72; 5 RiV, «0; 7 Em, 503. 

Inasmnoh as a Justice's Court is one of linuted jurisdiction 
with such powers only as are conferred by statute, it is necessary 
that everything pertaining to the exercise of jurisdiction accord 
with the requirements of the statute, and whatever the statute 
requires must affirmatively appear, and no mere presumption 
will be allowed to supply the want of such showing. 

The statute requires that certain entries be made in the Jus- 
tice's docket, and if those entries do not appear, the presump- 
tion is that the occasion for such entry never occurred — that the 
act or acts of which the law requires a record, never transpired. 
But when the docket entries comply with the statute, the ordi- 
nary presumption in favor of the correctness of official action 
' must support the proceedings. Peek vz. Covell, 16 Mich,j 9; 
Rush v$. Whitney, 4 MicLy 495. The statute, (7. L.,^ 3890, spec- 
' ifies the things which shall appear on the Justice's docket. — 
Amongst other things, he is to enter the time when the trial 
was had, the judgment rendered by him, and the time of render- 
ing the same. In making his return to an appeal, he is required 
to show, amongst other things, the judgment rendered, and the 
time of rendering the same, but it does not require him to state 
when the cause was submitted to him. It is often the case 
that a trial of a eause may be commenced on one day, and not 
be submitted for final decision until a day or two later. To 
sustain this motion would be to find that the cause was submit- 
ted to the Justice for his final decision on the 12th of October. 
2 
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I do jiot think such a eondnsion is necesiorify to be ir^vhi from 
the laDgoage of the return. This being to, the ordinary pre- 
sumption in &Tor of the correctness of official action, must 
lead us to the conclusion that the cause utm not Submitted to 
the Justice for his final decision until the 18th of October. 
The motion must be denied. 



» <#» 4 



GiOBOi DoDOSf YoiiNXT p. Kimball, Bjehjamin M. Austin akd 
WiLLLUf G. Austin, adt. Jamxs H. Bobtwick, Administrator 
of the Estate of Jebxmiah Stkb, Deceased. 

On a flnt applicstlon for a oontlimftncny on aoconnt of absence of wltneof, the following facts 
should bo shown : Materiality of the the tastlmony, neoessitj therefor, absence of witnesi, 
endeaTon made to procnre his testimony or attendance at Conrt, the time when he is ex- 
pected to return or when the party expects to procure his deposition, and that the applica- 
tion is not made for delay, bat that Justice may bo done, 

XalamigLMOO drcwUf Maff, 1871. 

Motion for continuance. 

The affidavit of one of the defendant^ shows that one 
Oeorge Baker is a material witness — that he left Kalamazoo in 
the Summer of 1870, and went to Fort Madison, in the State of 
Iowa to reside, and has not since returned. The affidaTit then 
says : '' And this deponent further says thfit itlias not been pos- 
sible for said defendants to procure the attendance or the depo- 
sition of said witness for the trial of said cause, at the present 
term of this Court, since the same was noticed for trial. And 
this deponent further says that it is very important that said 
witness should be present on the trial ot said cause, and that his 
testimony will be of such a nature that the same cannot well 
be taken by commission, and that sai6 defendants will use every 
endeavor to procure the personal attendance of said witness on 
the trial of said cause;"* that defendants expect to prooure the 
attendance of said witness at the next term of Court, and that 
the application is not made for delay, &c. 

Ihcxghi Mayy for the motion. 

0. T, TuihiU, contra. 

By the Court, Brown, J- — On a first application for a contin- 
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uance, made on account of the absence of a witness, such appli' 
cation should be supported bj the aflSdavit of the party desiring 
such continuance or by his attorney, and when made by the at- 
tornej,*should show the reasons why the same is not made by 
the party. Such affidavit must show, 

1. The materiality of the testimony of the absent witness, 
and that the party cannot, as he is advised, safely proceed to the 
trial of the cause, without the testimony of such witness. The 
materiality of the testimony may be shown by swearing to the 
advice of counsel, (when the affidavit is made by the party,) to 
whom, it must appear, the affiant has fully and fairly stated the 
case and what ho expects to prove by the witness. 

2. The absence of the witness. • 

3. The endeavors which have been made to find him, or if 
his residence or stopping place is known, the efforts which have 
been made to secure his attendance at Court or to take his dep- 
osition ; the time when he is expected to return or be present 
or the time when the party expects to be able to procure his 
deposition, concluding with the statement, 8nbstantially,that the 
application is not made for delay merely, but that justice may be 
done. 

The affidavit in sapport of this application is, I think, a sub- 
stantial compliance with all the requirements indicated, except 
that it fails to show, unless by inference, that any endeavors 
have been made to procure the testimony of the witness. It is 
true that the affiant says " it has not been possible for the de. 
fendants to procure the attendance or the deposition of the wit- 
ness." If this statement be true, a continuanes should be 
granted, but as the affiant does not state the reason for his con- 
clusion, the Court is unable to determine whether that conclu- 
sion is warranted. Whenever the law imposes a duty upon a 
person, such person will not be excused from its performance by 
simply saying, "It is impossible for me to do it/' but he must go 
further and show that he has made an honest effort and failed. 

The affidavit is insufficient, but as the practice in this re- 
spect has heretofore been somewhat irregular, the defendants 
will h4 permitted to renew their application at any time during 
this day, without cosf^ 
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1. 



A count inan ioformAtion, tiuU A MtMlted B with jDtcntto katmd mmrdtrt wtthMt 
nuBing tiM peiKm Iw intened to UU, held soAdent. 
2. A ooQDt in an infimnntion which chnrgw A with MMolting B with intent to kill C, held 
bndfOB dtmnirer. 

BojfOlremU, JpHt^tSTl. 

Demurrer to information for an assault bj 8hooting,with the 
intent to kill and murder. 

The first count in the information charges the defendant 
with an assault upon one Perry, with intent to k91 and murder 
Perry. 

The second charges him with an assault upon Perry with 
an intent to kiU and murder^ without naming the person he in- 
tended to kill. 

The third charges an assault upon Perry with intent to kill 
and murder one Williams. 

Plea of not guilty to first and demurer to last two counts. 

Bjf the Court J Moore, J. — ^It is claimed by respondent's coun- 
sel that the second count is bad, because it does not show the 
person the respondent intended to kill, and that the third count 
cannot be sustained because it alleges an assault upon one per- 
son with intent to kill another and different person. 

I do not think the demurrer can be sustained as to the sec- 
ond count. 

The offense charged is an assault^aggravated by the intent to 
kill and murder. The act done is alleged with certainty as to 
time, place and person assanlied, and the latent with which this 
act was done is distinctly averred. 

The respondent is advised clear!}- of the accusation against 
him, and I think cannot be prejudiced by the form of pleading 
adopted. Il is a convenient mode of pleading for the People, 
and cannot embarasss respondent. It is fully suslainea by author- 
ity. Arch. Cr. Fr. ttr Pla., 270. 

The demurrer to this count is ihcrefonj overruled. 

If I am right in the conclusion! have reached as to the sec- 
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ODd count, there can be no necessity for the. form ol pleading 
adopted in the third count. 

Ko reason has been suggested on the argument why both 
forms of pleading should be permitted, and I find no precedent 
approving of such a practice. 

It seems to me entirely useless, and in many respects objec* 
tionable. 

The demurrer to third count is sustained. 



> I ■» I < 



Qborge^W. Stetbkson vs. James W. Taylor. 

RfpltfTin, under our ttatnte, la a posflestory action and may be brought against the agent of a 
ftarty, if the property is actnally in his possoasion, instead of the principal, whether the 
original talcing of the property was lawfUl or not. 

Kalantasoo Circuity May, 1871. 

R. R nm, for Plaintiff. 

J. W, Brce$e, for Defendant. 

J9y the Court, Brown, J. — ^In this case the plaintiff sued out 
a writ of replevin to recover possession of two trunks and con- 
tents. 

The defendant interposes a plea in abatement, setting up 
that he received and held the goods as the agent of the Amer- 
ican Merchants Union Express Company, a corporation organ- 
ized under and by virtue of an act of the Legislature of tl^e 
State of New York, lawfully authorized to transact and carry 
on the business of an express company and common carrier, in 
the State of Michigan, and to sue and be sued as such, in this 
State — and that he retained the goods in question as the agent 
of said company, to secure payment for the charges of their 
transportation. To this plea the plaintiff demurs. Joinder in 
demurrer. 

The special grounds of demurrer assigned are : 

1. For that the said James W.Taylor by his plea aforesaid, 
has admitted himself to be the person named the defendant in 
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and by the aforesaid writ and declaration of him the said plain- 
tiflF. 

2. And for that the said defendant in and by his said plea has 
admitted that he was in possession of the goods and chattels 
described in the said writ and declaration. 

3. And also for that the matter set forth in said plea is matter 
of defence upon the trial upon the merits, and not the proper 
matter to plead in abatement. 

It has been held that in cases of known agency, the princi- 
pal alone is liable to third persons for any omission or neglect 
of duty in the matter of the agency. 2 Cbm., 126 ; 2 Denxo^ 
115; 10 John^ 387; Storif on Agcncj/j ^ 391, p. 518; 15 John. 
1; IS Id., 155. • 

And yet it has been held that an agent or servant, though 
acting bona Hde, under the directions and for the benefit of his 
employer, is personally liable to third persons for any tort or 
trespass he may commit in the execution of the orders he has 
received. If the master has not the right or power to do the 
act complained of, he cannot delegate an authority to the ser- 
vant whieb will protect the latter from responsibility. 1 Chit' 
fift Fl, 84. It is true that in Chapman vs. Andrews, 3 Wend., 
242, it was held that replevin would not lie against a receiptor 
of goods taken by virtue of an execution ; but it must be borne 
in mind that that case was decided upon the ground that re- 
plevin could be maintained only where trespass would lie ; and 
Chief Justice Savage, in the decision of that case says : '' The 
doctrine of this Court I consider as settled, that replevin lies 
for such a taking as will sustain an action of trespass de bonis 
nsportatis.''^ The action could not be maintained at common law 
unless the original taking was unlawful ; and if the original ta- 
king was lawful and the detention only was wrongful, ditlnite 
was the action to be brought. 

But '^replevin under our statute is peculiarly a possessory 
action ; and its primary object is to enable the plaintifF to ob- 
tain the actual possession of property wrongfully detained.^' — 
12 Mich., 100; C. L , ^ 5005. It is conceded that the defend- 
ant, Taylor, had the custody of the goods. He detained them 
in his own power, and the detention of property in one's own 
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power, is, in law, possession ; and it matters not that this 
power ts derived from another and is being exercised in subor- 
din^lion to his will. In other words, when it is said that the 
possessiDn of the agpnt is deemed the possession of his 
principal, it is meant, sipiply, that the actual possassion of tho 
agent, if rightful, shall be recognized as the law/id posBession of 
the principal. This being so, it follows that if the possession 
of the agent is unlawful, the principal cannot be said to have a 
legal possession. With this view of the case it is unnecessary 
to examine the other points raised by the demurrer. 
The demurrer must be sustained. 



> I ^ I < 



In the matter of the 2>€tition of lienjamin Harfwelij for leave to 

raise a miU-<Iam, 

Emitunt domain is the InheTent right necessarily restlDR in every sovereignty to control and 
regulate tho relative rights of individuals, where tho«e rights are of a public nature, and 
pertain' to its citizens in common. Hence, no constitutional provision is necessary to give 
it force. 

Tho power of eminent domain may be exercised by the sovereignty itself, or may bo delegated. 

It is for the legislative department to determine wliat enterprises are of a public and what of a 
private charocter. 

The provisions of the Act of I8G0, ** to encourage the ereetion and support of wat^r power mau- 
uiactoriea," (excepting perhaps the Inst chinse of section 5,) are not unconstitutional. 

Costs are awarded only by statule. 

In proceedings had under the Act of 1865, ** to encourage the erection and support of water 
power manufactories,*' tho respondent is not entitled to costs, except in those cases in 
which the petitioner moves for a Jur}-', to re-assess the damages reported by the committee, 
and the Jury fail to lessen the damages. The woi-ds "foes and expenses*' in Sec. 11, em 
brace only the fees of officers of the Conrt, and the committee or jury. 

Kalamasoo Circuit, May, 1871. 

In this case a petition was filed May 28, 1870, praying for 
authority to raise the dam across the Kalamazoo River, on the 
land of the petitioner, on Sec. nineteen,(19,) Town two (2) south, 
range nine (9) west, so as to raise the water of said river 3i 
inches higher, making a rise of 8 inches in all. The object was 
to increase the power to propel additional machinery. The pe- 
tition shows that the effect of raisingthe dam would be to over- 
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flow certain lands belonging to George E. Field, and also lands 
belonging to one Andrew McCleary, and that the petitioner had 
been unable to agree upon the damages to be paid to each on 
account of the overflowing oi their lands as contemplated. — 
The prayer of the petition was for the appointment of a com- 
mittee to establish the height of the dam and to assess the 
sums to be paid as damages ior flowing the lands of MeCleary 
and Field, to the end that the '* petitioner may acquire the 
right to flow said lands according to the provisions of the act 
of March 21, 1865, relating to such cases." Upon the filing of 
this petition, an order was entered appointing a committee and 
directing them to hear and decide the matters contained in said 
petition, and if said commissioners should be of the opinion 
that the flowing of the land in the manner proposed would be 
for public use, to establish the height to which the dam may be 
built and kept, and thereby the water raised, and the length of 
time or period during which the same may be kept up during 
each year therearter,and to assess the sum to be paid as damages 
occasioned or to be occasioned by reason of the oontem plated 
overflow of water. 

In obedience to this order, the committee proceeded to view 

■ 

the premises and to take proofs, and thereafter reported te the 
Court that the mill now used by the petitioner is for public use 
and that the proposed addition would be for public use, and esti- 
mated the damages to be pud by reason of the proposed over- 
flow, and find that the dam should be increased 3} inches, and 
to be kept up through the entire year. 

The petitioner now moves for a confirmation of this report. 
To this, objection is made by MeCleary, on the alleged ground 
that the act under which the proceeding has been had is uncon- 
stitutional. 

May do Buck, for the petitioner. 

Edwardi & Sherwoody for the respondent. 

Jfy the CourtfinxmVf J. — ^When the question as to the constitu- 
tionality of the act under consideration was first presented, I 
entertained grave doubts as to how it should be decided. 
The effect of a confirmation of this report must be to de- 
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prive the respondent, McCIeary. of the ase of his lands and to 
truBsfer the right of its occupancy for a particular parpose to 
another. 

It is not contended that he or any of those under whom 
he claims title have, by any act of theirs, forfeited the title or 
the right to the uninterrupted enjoyment of the premises. 

Can he be legally divested of his right to the uninterrupted 
enjoyment of his estate, and if so, by what law ? The validity 
of the enactment under which the petitioner seeks to acquire an 
interest in the respondent's lands is denied by the respondent, 
who asserts that it is repugnant to the constitution ot the State. 

The interests of individuals in property are 
traceable to the government ; and in this country the aggregate 
body of the people in their sovereign capacity constitute the 
government. It is true that the government grants to individ- 
uals the right to take and appropriate estates as thetr own ; and 
yet the doctrine has always been recogniced that the emuunt 
liomain^ the riajht which the government retains over the es- 
tates of individuals, is a suflScient warrant for resuming such es^ 
tates for public use 

The title to much of the lands in this country has been de- 
rived from the Federal Government and not from the State ; 
and it would therefore seem that the Federal rather than the 
State government would be justiiicd in the exercise of the 
power of emmenl domain, l>ut inasmuch as under our some- 
what anomalous or at least peculiar system, each State is 
charged with the protection of its citistens in their persons and 
property, it has been held that the character of sovereignty in 
the Slate is necessary to enable it to discharge its functions 
properly in that respect, requires that the power of eminent do- 
ffuiin shall pertain to and reside in the State government. This 
being so, it will be seen that the right is founded more in the 
necessity growing out of our relations to each other and to so- 
ciety than of a mere implied reservation in the grantor, where 
the government grants the estate. Indeed, I think it is quite 
as correct to say that eminent domain is the inherent right nec- 
essarily resting in every sovereignty to control and regulate the 

relative rights of individuals where those rights are of a public 
3 
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aatare and pertain to its citizens in common. This being so, 
BO oonstitotional proYision is necessary to give it force. The 
power is not born of written constitutions bat is nsnallj lim- 
ited bj them. It therefore follows that the people, through 
their representatives are to determine the question as to the pro- 
priety andexpediuDoy of exercising this right — they are to say 
what property may be taken for public use, and to declare what 
shall be deemed public and private nses, limited only by 
the Constitution. 

Judge Cooley in his work on Com. X<iir,524, says this right 
'* is the authority which must rest io evdry sovereignty to con- 
trol and regulate those rights of a public nature which pertain 
to its citizens io common, and to appropriate and control individ- 
ual property fbr tho paUtc bene^t^as the public saiety, conven- 
ience or necessity may demand.'*' 

This power may be exercised by tbe sovereignty itself or may 
be delegated' In the case vnder consideration it is claimed 
that the power has been delegated. 

The respondent insists that the' purpose for which the power 
is invoked, is not of such a character as to authorize its exercise. 
Does the public safety, necessity or convenience require it ? — and 
by public we do not mean, necessarily, the people of the whole 
State, county, or even city or township, but the people of a com- 
munity or neighborhood may be called the public in this sense, 
and when we speak of a public enterprise we mean such an one 
as is common to tbe people — 2is may be used by them, and op- 
posed to private. But what branch of the government is to de- 
termine what enterprises are of a public and what of a private char- 
acter ? In the case of Beekman v*. S. & S. R. R, Co.y 3 Pait/n 
IS, Chancellor Walworth says : *' If the pnblic interest can be 
in any way promoted by the taking of private property, it must 
rest intheVisdom of the Legislature to determine whether the 
benefit to tbe public will be of sufficient importance to render 
it expedient for them to exercise the right of eminent domain. 
Upon this point, see the cases reported in 4 Pick., 463; 7 Jd.^ 
453, 475, 476; 12 Cmh., 477; 1 Chandler, 80. 

The object sought in this case by the exercise of the 
power of eminent domain, is to enable the petitioner to run the 
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Machinery for a foundrj and machine shop, and if it were to be 
lett to the courts to determine the question as to whether the^ 
flowing of the lands of another for such a purpose woald be tec 
pnblio use, there is no question but that the point is settled 
in favor of the claim oi the petitioner ; ior in this class ot 
cases the courts have, whether it was neoessarj to the decision 
of the cases before them or not, announced in almost, if not ev- 
ery instance, the opinion that the taking of property as pro- 
posed, ia for the public use. My attention has been called by 
counsel, to the statutes of Maine, Mew Hampshire,Ohio, Massa- 
chusetts, Connecticut, Tennessee, Kentucky and Wisconsin, sim 
liar to the one under consideration, and to the fact that in five 
of these States these acts to encourage the erection and sup- 
port of water power manufactories, have been held to be con- • 
stitutional. It must be held that the Legislature has the power 
to provide for the taking of property as proposed by the peti- 
tioner. 

Has that power been exercised in accordance with the re- 
quirements and provisions of the Constitution ? Sec, 2, of Art. 
18, requires that *' the necessity for using such property, and 
the just compensation to be made therefor, shall be ascertained 
by a jury of twelve freeholders, residing in the vicinity of the 
property, or by three commissioners appointed by a Court of 
record." Sec. 3 of the act of 1865, Seu. L. 1866, p. 651, ia as 
follows: 

" The petition, unless the parties thereto shall agree upon 
the judgment that shall be rendered thereon, shall be heard and 
decided by a committee of three j udicious, disinterested free- 
holders ot the county, to be appointed by the Circuit Court of 
the county, at such time and place, and with such notice to 
those interested as the Circuit Court shall order ; and if snob 
committee shall be of opinion that the flowing such land in the 
manner proposed is or will be for public use, they iihall estab- 
lish the height to which such dam may be built or kept, 
and thereby the water raised, the length of time or period 
during which the same may be kept up in each year thereafter, 
and shall assess the sum to be paid to the respondent, by tne pe- 
titioners for the right to flow such land according to their »e- 
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port, and mal^e return of their doings to the Conrt ; and in esti- 
mating the damages thej shall tale into account any damages 
occasioned to any other laud of the respondenti as well as dam- 
age to the land overtfowecf, and haring assessed such damage, 
shall make retm*n of their doings to said CirciHt Court, and said 
Court shall add fifty per cent, to said sum as the sum to be paid 
for such right to flow such land." 

It is true that section five of the act provides that on 
the coming in of the report of the committee, the Court may 
set the same aside, and may inqpiire for itself whether the erec- 
tion of such dam is for public use or rrot, notwithstanding any 
finding of the committee. It is argued that this clause is un- 
constitutional, in that it conlers powers upon the Court, which 
the Constitution requires shall be exercised by a jnry or by 
three commissioners. It appears to me that there is much 
force in this argument. But as a law may be constitutional in 
some of its proTlsions and unconstitutional in others, it is only 
necessary to inquire whether, for the purpose sought, enough of 
the independent provisions of the act, not subject to these objec- 
tions, are to be found to authorize the exercise of the power in- 
voked. Section 8 does not appear to be open to the objection 
Urged, and as the proceedings were had under that section, and 
ns the Court has not been called upon to, nor has it acted under 
the provisions of section five, I can see no valid objection to 
the confirmation of the report. 

Let an order be entered accordingly. 

■ 

The report of the committee being confirmed, the respond- 
ent, Andrew McCleary, by his counsel, moves the Court for an 
order that the petitioner pay the respondent's costs and ex- 
peuses of the proceeding. The motion is based upon two 
grounds, viz: 

1. That by the general statute relating to costs in the Cir- 
cuit Court, being Chap. 149, R. S. of 1846, amended by act ap> 
proved 'April 15th, 1871, the respondent is entitled to costs, and 

2. That the act under which the proceedings in question 
were instituted, being Act No. 304, of Laws of 1865, as 
amended, provides for the recovery of costs by the respondeat. 



• 
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This Court has already decided in Lovell vs. Bartholomew et, 
aLy 1 Xisi FnuSf 117, that as costs are awarded only hy statute, 
when the statute iails to provide for costs none can be taxed. — 
Thereiore where costs are given by either the general law or 
the particular statute referred to, the motion cannot be granted. 

It is claimed by respondent's coudscI that so far as the award of 
damages hy the comniittoe is concerned, the respondent is the plain- 
tiff. But by the c^tatute under which this proceeding is had, the 
party now moving fur costs is denomiuated '• the respondent,*' and even 
if the word "■ plaintiff" in Sec. 3, of Chap. 174, ComuHed Latcs, 
could be considered as syoonomous with the words " prevailing party," 
it might well be doubted whether the petitioner is not the prevailing 
party so far us tho award of dim igjs is oucerued, inasmuch as the 
petitioner virtually nbka leave by his petition to pay to the respond- 
ent whatever damages may be awarded tu him. And a more conclu- 
sive objection to the respondent's claim uuder the general statute is 
that Sec. 3 above referred to, provides that " in the following cases" 
the plaintiff ^^ shall recover his costs," and as no proceeding like the 
one in question is included in the eoumeration of cases in that sec- 
tion, the effect of the words "in the following cases" would 
seem to bo to restrict the recovery of costs to the cases 
mentioned in the several subdivisions of that section. 

Upon an examination of the Act of 18G5, before referred to, it 
does not appear that the Legislature contemplated the payment of 
costs by the petitiouer to respondent except in those cases in which 
the petitioner should move for a jury to re-assess the damages re- 
ported by the committee and the jury should not lessen the damages. 
In such ca.ses, by a provision contained in Sec. 8, the petitioner 
would be obliged to pay costs to the respondent. 

By Sec. 11 , of the act in question, it is provided that " the fees 
and expcDses of the petition shall be paid by the petitioner," &c. — 
But the words ^* fees and expenses" in Sec. 11, are evidently used 
in contradistinction to the word " costs" in Sec. 8, and must, 1 think, 
be construed to embrace only the fees of officers of the Court and 
the committee or jury. 

Therefore as neither the general statute, nor the special act in 
question, provide for the payment of costs to the respondent, the mo 
tion for costs must be denied. 
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JoHH Ross v8, Ths Commbecial Ins. Co. of Coicaoo. 

Aqf OBradt, JprO, 1871. 

JJjf the Court, Moors, J. — ^The defendant applies ior an or- 
der transferring this cause to the Gircait Coart of the United 
States for the Eastern District of Michigan, under the act of 
Congress of ISBT^for the reason as alleged, that it cannot have 
a fair and impartial trial in this Court. BMy The defendant 
having consented to transact the business in this State upon the 
terms and conditions imposed by our laws, it cannot now ask to 
be treated as a non-resident defendant, and entitled to the bene- 
fit of the provisions of the act of Congress referred to. As to 
the business in this State, it is to be treated as a resident of the 
Sute. 

Application denied. 



»•-•- 



CuARLSS A. Ijorman v9, Frjcdbrick L. Scitz. 



dam.— Rule In cam aypMl«d fkt»m Jiutio»*« Coart 

ITajnw OtremO, AprO^ lf71. 

Geo, II. PrerUu, for Plaintiff. 
Wm, JtanuoHy for Defendant. 

By the Court fTAtcmv, J. — This cause was tried in a Justice's 
Court and judgment rendered therein for plaintiff for fifty dol- 
lars and costs. The defendant thereupon appealed to this 
Court, where the jury rendered a verdict for plaintiff for twenty- 
five dollars. 

Both parties now claim costs. 

The first distinction made between appeal cases and others 
was provided lor in the revised statutes of 1846, by giving costs 
to the appellant, if the judgment below should be reduced five 
dollars, and to the appellee if no such reduction was made, al- 
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lowing DO such discretion to the Court in cases tried by a jury. 
Revii^.d StatuUn, 1846, page 410. sec. 170. 

The compiled laws of 1857 leave the question of costs in ap- 
peal cases entirely to the discretion of the Court. C. X., ^ 

8863. 

In 1867 the law was amended so as again to leave the ques- 

tion oi costs to depend upon the increase or reduction of the 
judgment below. Laws of 1867, p. 84. 

The next Legislature however re{/ealed this law, leaving the 
question as it had been established in the compiled laws, en- 
tirely dependent upon the circumstances of each case. Laws of 

1889, p. 33. 

Each case, therefore, must be determined upon its own mer- 
its. It would seem proper, however, to adopt some general 
plan in regard to appeal cases, so that litigants may understand 
as near as may be, what to expect in case of defeat in the Cir- 
cuit Court. 

I am entirely clear that, in cases where the amount is un- 
liquidated and "submitted to the jury upon the evidence, if the 
main issue was as to the right of the plaintiff to recover at all; 
and if the appellant was the defendant upon that issue then al- 
though he may succeed in reducing the* judgment of the Court 
below, still he can be in no better condition 
than if the case was originally commenced in the Cir- 
cuit Court, and he had succeeded in reducing the claim of the 
plaintiff, but had failed as to the main issue. It could hardly be ex- 
pactcd that in cases depending so much on the judgment of the jury 
exactly the same verdict as to amount would be rendered upon a sec- 
ond trial even in the same court. It would, therefore, be more in ac- 
cordance with strict rules of justice to allow costs to follow the re- 
sult of the main issue in the case unless some particular reason ap- 
pears in the course of the trial for a different disposition. 

As a general rule it would not be proper to allow costs to follow 
the judgment in this Court in all cases of trivial amounts in favor 
of the appellant, even if successful, although a different rule might 
prevail ou judgment, in favor of the appellee. 

I am unable to see anything in the case at bar to interfere with 
the rule here suggested. 

Costs must follow the judgment. 
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FAaacB v9 HiaawAT Cohmessionbrs or Silver Ckbkk. 

ffeldy That the declantioa In trespaas, in a salt certified to this Court on a plea of title from a 
Justice's Court, may be amended so as to make the deecription conform to the description 
of the premises in the notice attached to the general issue ; it being then apparent that 
when the. pleadings were made np in the Justice's Court the error uras overlooked by both 
Iiartlee. 

The proviso in section 1, of the high«-ay law, that no s^rond appliration shall be mnd(* within 
twelve months, is not a limitation no the part of the liighway Commissioners, who may 
act on such second application if they please. 

Whore the record of proceedings in laying ont a highway showed notice of the meeting of the 
CommisHioners to lay out had been fH>rv«Mi on three persons, bnt did not show th<?in,to be 
ownurs or occupants, or who wrro own «ni or occupants, the Commissioners had no power 
to lay out such highway, and their order laying out was a nullity. 

Oau drcuU, May, 1871. 

B(/ th'! Court, Blackman, J. — On reading the pleadinsrs, it 
appeared the premises mentioned in the Aarr., differed from the 
premises mentioned in tho notice attached to the general issue, 
in the ase of N. E. \ for N. W. i, and that the description in 
the notice was correct. Upon this state of the pleadings the 
justification does not answer the charge, and the Justice could 
not have certified up the case to this Court. It is then clear 
the mistake was mutual and that the pleadings should be 
amended so as to raise the issue intended by the parties. This 
view is sustained by the opinion of Justice Cooley, in McFar- 
lann vs. Ray^ 14 Mich.^ 471. 

The trespass claimed was committed, if at all, in removing 
a fence. 

Defendants justified, alleging the locus in quo was a newly 
laid out highway, that notice to remove tlie fence had been 
^iven, and the time limited having expired and the fence not 
having been removed, they, as officers, opened the road by set- 
ting to one side the rails across the way. 

To show want of jurisdiction the plaintiiT offered to show 
that within twelve months preceding the date'of this applica- 
tion, Hist of August, 1870, an application for a road had been 
made to the Commissioners. The termini of thd two roads 
were not precisely tho same, but both were intended to sub- 
serve substantially the same purpose. It did not appear nor 
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was there an offer to show what the Commissioners had done 
with the first application. 

Section 1, Session Laics of 1867, page 255, provides for two 
things : proceedings by the applicants and proceedings there- 
upon by the Commissioners, and then adds, ^' provided that no' 
second application shall be made within twelve months for that 
purpose." 

One of the political uties of a. State is the construction of 
public ways. This duty this State has laid upon towns, which 
act by their officers, and these last are presumed to periorm 
ibeir duties tor the public benefit. A proviso restraining their 
action in a case within the enacting clause must not be extended 
beyond the exact letter. 

To hold this proviso a restraint upon the public so that no 
matter how the first application was treated, whether with- 
drawn, or abandoned, or illegal, or not acted on for any reason, 
would be to decide a mere nullity should have the same effect to 
suspend official action and public rights. It seems to me the 
proviso was meant' for the ease of the CommisKioners, and that 
the meaning is, that they shall not be compelled to proceed to 
lay out, &c., upon a second application made within twelve 
months after action upon a fornier one 

In this vicWjVoid proceedings will bo no bar to future ai-tion 
if they will consent to act. 

The Legislature say? to them, " You shall not be compelled to 
proceed, dbc, having twelve months before acted on an applica- 
tion for the same road, but, if for any reasoL, the first applica- 
tion or the proceedings thereon prove to be nullities, you may 
if you please, proceed." 

The record of the proceedings of the High way Commission- 
ers in laying out the road is quite full, and vet the aj)pli('ation 
does not state the owners or occupants of ilie land, through 
and over which the proposed highway was to pass. The notice 
is not directed to any person and is also silent on this point. — 
The return on it of service says nothing of service on such per- 
sons, and the return ot their doings by the Commissioners is 
equally silent. 

In 14 Mich.y 528, and 16 Mich., 63, service ol the notice of 
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hettring on the owners or oocopaoU is said to be esseatial to Ja- 
risdiotion. By Section 8, Laws of 1867, page 171, the Commis^ 
sioners must return their doings, among which doings nust be 
the notice given. 

The defendants have famished no OTidence of the service in 
this oas^'^zoept the words, ^ dae notice having been given,'' 
which on the state of this record amounts to sajing '' no notice 
was given to the owners," Ao. 

Instead of this, the return should have said, " having found that 
personal service/' or whatever the service was, " of the notice here- 
with returned has been made on," naming them, ^' who are the only 
owners or occupants of the premises through which the highway is 
proposed to be laid, at least ten days before tlie'time of the meeting 
in said notice given, find that such notice has been posted at," 
naming the places, the same length of time, *' being three public pla- 
ces in the township." 

Id computing the ten days, the day of giving the notice and of 
meeting must both be excluded. 

For want of notice, the laying of this highway is a nullity. 



> 4#» 4 



Habrixt Snsll v$. Sahuxl Scott. 

Where the itatate nqoiTee wrrke of piooeai % oertein number of daye beAwe the retnni dmj 
both day of ■arrice and the rBtnm day moat be exdaded. 

Where, by atatate, an act if required to be done in any nnmber of daya leea than a week. Sun 

day la to be exdnded. 
Cinmit Jodgea bate no original Jnziadiction in caaea onder the r^yrcOile Bntry and Beta^ 

aa amended in 1867. 

Iheid»d at Ckambtn, XSnU maM o, ifoy, 1871. 

The complainant in this case, made and delivered to the Circuit 
Judge, a complaint in writing, setting forth that the defendant is in 
possession of certain described lands of the complainant, in the 
county of Van Buren, and that he holds the same unlawfully and 
against the rights of the complainant, and praying for a lestitution 
of the same. Thereupon, on the tliird day of May, 1871, a sum- 
mons was issued, commanding the defendant to appear before the 
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said Circuit Judge, at the Circuit Court Room in Kalamasoo, lo the 
oounty of Kalamazoo, on the ninth day of Maj, at one o'clock P. 
M., to answer to said complaint. 

The summons was served Saturday, Maj 6th. 

The defendant moves to quash the complaint, summons and 
other paoceedings in the cause and to dismiss the proceeding. 

Balch^ Smiley <& Batchy for Complainant. 

John B. Upton and Arthur Brown ^ for Defendant. 

Opinion by Brown, J. — Paragraph 4976, of the Comp, L., 
as amended hy Sfu. L, 1867, p. 88, provides that ^' The person en- 
titled to the possession of the premises, his agent or attorney, may 
make complaint in writing and on oath, and deliver the same to a 
Circuit Court Commissioner, or the Recorder of the city of Detroit, 
or a Judge of a court of record of the county or city in which the 
premises are situated, or to a Justice of the Peace of the township 
where the premises are located/' &c. 

The following were stated as two of the grounds for the motion : 

1. The service of summons was not made a sufficient length of 
time prior to the return day thereof. 

2. That the statute does not authorize proceedings of this char- 
acter to be had before Judges of the Circuit Courts. 

The statute requires the summons to be served *' at least two 
days before the return day thereof." C. Xr., § 4988. Where the 
statute requires service of process a certain number of days before 
the return day, both day of service and the day of the return must 
be excluded. Dottseman vs, O^Malley, 1 Doug,, 450 ; Sake Vi. Jre- 
landf 9 Mich,, 154. And it seems to be equally well settled that 
where by statute an act is required to be done in any number of 
days le$8 than a week, Sunday is to be excluded, Drakt vs. An- 
drews, 2 Mich., 203; Thayer V''. Felty 4 Ptck./6b^. Recognizing 
this as the correct construction of the statute, renders it unnecessary, 
in order to dispose of the case, to examine the other question pre- 
sented by the motion. 

As the decision upon the question of notice, however, would be 
but a temporary disposition of the case, it may be well ta consider 
whether the statute confers jurisdiction upon Judges of the Circuit 
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Courts to hear cases of thii* character. By the provisions of § 4 986 
proceedings under the *' forcible entry and detainer act" might h^ 
had before a *' Circuit Court Commissioner or Judge of the Circuit 
or county Court for the county/' in which the lauds were situated 
In 1861 this section was amended by striking out the words ^\ o r 
county/' and by conferring jurisdiction upon Justices of the Peace 
in such cases, in townships or cities where the premises were situa- 
ted, where no Circuit Court Commissioner holds his offico. 
S^st. L. 1861, p. 465. In 1867, this section was amended as first 
above quoted, providing that the complaint might be delivered to 
''a Circuit Court Commissioner,, or Recorder of the city of Detroit, 
or a Judge of a court of record of the county or city in which the 
premises are located/' The Circuit Court is a court of record. But is it 
a court of record "- of the county" within the meaning of this statute ? 
I am unable to find in the statutes or rules any reference to Circuit 
Courts as ''courts o/the county"; but when referred to in connection 
with a county, the language is, *' Circuit Court in the county," or 
'' Circuit Court /or the county/' The fact that the amendment of 
1867, does not refer to Circuit Courts, by name, and that the 
•' courts of record" referred to are mentioned as '* q/" the county" is, 
I think, significant, as bearing upon the question of the intention 
of the Legislature. The word ''of" is defined as being equivalent 
to " from, or out from : proceeding from, as the cause, source, means 
author or agent bestowing; belonging to; pertaining or relating to; 
concerning." While the word " for," is often used as synonomous 
with the word "of," it has a broader, and in some instances a differ- 
ent meaning. To do a thing for another, is to do it in his behalf, 
and does not imply, necessarily, any authority derived from the per- 
son, or that the person doing the act sustains any relation peculiar to 
the person for whom the thing is done, or any different relation than 
that sustained to others. I think the words " of the county/' must 
be construed as pertaining exclusively to the county, and when ap* 
plied to a court must be held to mean such a court as grows out of 
and is requisite and incident to a complete organization of the 
county — ^a court presided over by a Judge whose official character 
and authority is limited to the county. Most of our Circuits are 
composed of a number of counties, and in some instance8,the Judge 
resides at so great a distance from some portions of his Circuit, that 
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it would be aloiust if Dot quite impossible for a defendant to reach 
the office of the Judge, on a two day's notice. The Judge of the 
11th Circuit, resides at Detroit, while his Circuit is composed of com- 
paritively new Ci»untie8 in the north part of the State, where during 
some portions of the year the means of conveyance are very limited. 
These considerations would, at least, furnish a reason for a change in 
the law J and from the peculiar phraseology of the act of 1867, I 
can arrive at no other conclusion than that a reasonable and correct 
construction of ihu« act would be to deprive Circuit Judges of juris- 
diction in this class of cases. 

The proceedings must be dismissed. 



Joseph Scott vh. Henry Stearns. 

The authority to tax being regnlatcd by statute, the law must be strictly followed. 

Where aa assessment roll can not be found in the office of the Supoxrisor, it Is prima faeie ev- 
idence that it never existed. ' 

If the Overseer of Hlghwi^s neglects to return to the Supervisor, under oathy the list of non- 
resident lauds in his district, with amount of labor assessed thereon, and showing that the 
labor has not been performed or paid, the Supervisor has no authority to spread a tax upon 
the roll against the land. — Presumption if not found in the Supervisor's office. 

Assessment roll not signed, invalid. 

There is no statute making tax deeds for tax of 1840, prima facU evidence of regularity of pro- 
ceedings prior to execution of the deed. A paper purporting to be an assessment roll for 
1840, signed only by the Clerk, did not authorise the ooUoctlon of the taxes mentioned in 
the roll. 

The certificate attached to the roll must conform to the statute. 

Exee$tiv& Tcu&^Bettermenti. 

Kal a matoo CiraiU^ Mag, 1871. 

Arthur Brown, Attorney for Plaintiff. 

Brr.ese & GhroBoenor, Attorneys for Defendant. 

Charge of the (7c;ttr<,BR0WN, J. — Gentlemen of the Jury : Plain • 
tiff seeks to recover possession of E. } of E. J of S. W. I of Sec. 
5,T. 1 S., R. 12 W , in Kalamazoo County. Defendant admits pos- 
session. Plaintiff to show title has introduced : 



^ 
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1. A Patent from the United States to Rufus Sheldon, of dato 
May 1, 1839. 

2. A oonyeyanoe from Rafns Sheldon and wife to Wm. Aloott, 
dated September 21, 1870. 

3. A oonveyance from Wm. Alcottt and wife to Joseph Scott. 
These conveyanoee appearing in due form of law, I advise you' 

that plaintiff is entitled to yoor verdict for possession of the premi- 
ses in question , unless it has been made to appdar that he has been 
divested of his title. For the purpose of proving that, the defend- 
ant's counsel have introduced in evidence the following conveyances 
of the same land made, it is alleged, upon sales of the land for the 
non-payment of the taxes assessed thereon : 

1. Auditor General to Ghauncey Pratt, October 20, 1842, for 
taxoi 1838. 

2. Auditor General to Chauncey Pratt, April 10, 1844, for tax 
of 1839. 

3. Auditor General to Chauncey Pratt, November 18, 1844, 
for tax of l&iO 

4. Auditor General to Chauncey Pratt, December 23, 1846, for 
tax of 1841. 

5. Auditor General to Chauncey Pratt, December 23, 1846, 
for tax of 1842. 

6i Auditor General to Chauncey Pratt, December 23, 1846, 
for tax of 1843. 

7. Auditor General to Chauncey Pratt, December 30, 1847, 
for tax of 1844. 

8. Auditor General to Chauncey Pratt. November 11, 1848, 
for tax of 1845. 

9. Auditor General to Channcey Pratt, November 19, 1849, 
for tax of 1846. 

10. Auditor General to Chauncey Pratt, January 18, 1851, for 
tax of 1847. 

11« Auditor General to Chauncey Pratt, November 20, 1850, 
for tax of 1848. 

12. Auditor General to Chauncey Pratt, January 17, 1863, for 
tax of 1857. 

The defendant has also introduced in evidence a land contract, 
•f date Sept. 8th, 1863, by which it appears that Pratt agreed to 
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sell the landjto one Emory D. Rubert. This contract appears to 
have been assigned to the defendant ; also a deed irom Nelson No- 
ble and James R, Pratt, to the defendant, bearing date January 1 2, 
1870. Noble and Pratt describe themselves in the deed as the exec- 
utors of the estate of Ohauucey Pratt. It is admitted that at that 
date, January 12, 1870, Ghauncey Pratt was dead, and that Noble 
and James R. Pratt were his executors in the State of New York. 
But as there is no evidence as to their authority to act in this State, 
or to sell the lands in question, I advise you to disregard the deed 
made by them to the defendant. 

The plaintiff insists that the several tax deeds are invalid by rea- 
son of certain irregularities in the proceedings preceding the sale of 
the lands by the County Treasurer. The interests of the State re- 
quire that burdens should be imposed upon the property of its citi- 
zens, burdens to support the government, and enable it to protect 
the property and persons of such citizens To compel contributions 
for this purpose, the Legislature have proscribed certain rules, and 
have provided that unless the taxes levied upon the lands are paid, 
they shall be a lieu thereon and that unless paid, such lands, or so 
much thereof as shall be necessary to pay the tax and costs of sale 
shall be sold. In order, however, to divest the owner of such lands 
of his title it is necessary that the provisions of the law should be 
followed. The title of the purchaser at a tax sale is derived not 
from the ordinary conveyance of the owner, but by the law as pre- 
scribed by the Legislature, and if these are disregarded, no title 
passes. The authority to tax being regulated by statute, the 
exercise of such authority must be in strict conformity to the 
law. If the law is not complied with, in the assessment and 
levy of the tax upon the land, the owner is not bonnd to pay 
the tax ; and hence a sale of his land on aooonnt of his refusal 
or neglect to pay the tax would be nnanthorized and void, 

Where a person claims title under a sale or sales made for 
the non-payment of taxes, he must show, unless by some provi- 
sion of law such showing is dispensed with, that every step re- 
quired by law for the assessment and levy of the tax and sale of the 
land has been complied with. By the statute of 1848, deeds 
made by the Auditor General, upon sales made for the non-pay- 
ment of taxes, are mxide prima Jade evidence of the regularity 
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of all the proceedings required to be had to warrant a sale. — 
Hence the Auditor Gencrars deeds to Pratt made upon the sale 
of the lands for delinquent taxes affected by that law must 
be taken as evidence ot title in Pratt, unless some defect or ir- 
regularity be shown, such as I shall soon refer to. And I advise 
you that the plaintiff must show some substantial error affect- 
ing injuriously the owner of the land, in the case of each deed . 
except the deed of 1842 for the taxes of 1838, or he cannot re- 
cover. But if defects are shown which go to the jurisdiction 
of the oflBcers who are charged with the collection of the taxes 
and sale of the land, the sale would be invalid. It therefore 
follows that any void lax entering into and forming a part of 
the consideration of a tax detd, vitiates the whole tax and ren- 
ders void the deed. Our own Supreme Court have held that 
the law presumes " officers entrusted with custody ot public files 
and records, will perform their official duty by keeping them 
safely in their offices. Where a paper is not found, where if in 
existence it ought to be deposited or recorded the presumption 
arises that no such paper has ever been in existence." 10 
Mirh.. 200; 16 Mich.^ 139. 

Our statutes require that assessment rolls shall be kept by 
the Supervisors of the several townships, in their office, and 
when the roll lor a particular year is not found there, the pre- 
sumption arises that such roll never existed. 

A statute passed in 1844, and still in force, requires the 
Overseers of Highways on or before thefir»st Monday of Octo- 
ber, in each year, to make and return to the Supervisor, '* a list 
of all the lands of nonresidents and of persons unknown which 
are taxed on his list, upon which tliu labor assessed has not 
been paid, and the amount of labor ifnpaid ; and said Overseer 
shall make and subscribe an affidavit thereou before some per- 
son compel ent to admmister oaths, or before the Supervisor, 
that the labor assessed upon the lands j^s returned has not been 
perlorraed and remains unpaid." 

It this alKJavit and return is not made,the Supervisor has no 
jurisdiction to spread a highway tax — and if without such return 
a highway tax is spread on the lands, the tax deed for that 
year is void. It such return is not now found in the office ot 
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the Supervisor, the law presumeB it never to have existed. — 
Therefore it the jury find that there ib now no snch retuin and 
affidavit in the office ol the Supervisor, lor the years 1844 to 
1848f inclusive — highway taxes having been charged against 
the lands for those years — the law presumes the tax-titles for 
those years void, in the abstnce ot any evidence showing that 
such returns were made. 

The tax deed tor the year 1838, oifered in evidence, the sale 
being made in October, 1842, w oul d not be /y/-/w<//r/u'« evidence 
of the regularity ot the tax or ot title in the defendant; and in 
the absence of any evidence tending to show the regularity of 
such proceedings, you are to disregard the tax-title ior that 
year. 

The assessment roll offered in evidence by defendantior the 
year 1839. without certificate or signature, would render such 
roil illegal, and the tax ior that year void. 

lliere is no statute making the tax-deed of I S40 pr>ma /a ae 
evidence of title, or ot the regularity of the proceedings. 

The document offereii in evidence on the part ot deiendant, 
and called the " assessment ot taxes tor 1840" being signed only 
bv the Town Clerk, would not authorize the levv or collection 
ot any'tax tor that year; and it that be the only assessment 
roll for Alamo tor 1840, the tax-deed tor that year would be 
void. 

For the years 1842 and 1843, the Supervisor swears he can 
find no assessment roll in his office. This is ;>rtwa /anV evi- 
dence that none ever existed, and that tlie tax-titles tor those 
years are void 

In 1S44, 1845, 1846 and 184S, the certificate of Supervisors 
and Assessors attached to the several rolls given in evidence, 
in tollowing the form prescribed by statute, omit the words in 
regard to personal property, ** Kxcept in those cases where the 
value of the same has been sworn to by the owner, his agent or 
attorney." Where the statute prescribes the form ol a certifi- 
cate, it must be literally followed ; and the departure from the 
correct form in these cases render it fatally detective, and the 
assessment of taxes for those years void. S-x* Law: 1843 p. 
67, Sec. 19; Rev. Stat. 184p, p. 105, Sec. 21. 
5 
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The calculatioDS given in evidence by the Clerk of this 
Court, for the year 184*2, would, (if you believe his testimony,) 
show the County, Town and State tax. to be $0 42, on the basttf 
taken by him, whereas $1 04 has been assessed. This excess 
would vitiate the tax if the data taken by him were correct, as 
given in evidence by town and xjounty records. 

The defendant has filed a cl-^im for betterments under ^ ^ 

4603 and 4604. f '. L.. and plaintiff has filed his counter claim 
under the statute. 

The tax tor tlie year 1S40, for State and county purposes 

was five mills. There is uvidence tending to show that no town 

tax wrts voted ior that year. If this be true, the tax levied on 

a valuation of $240 would be SI 20 The tax actually levied 

is $L 92 This excess would avoid the tax for that year. 

The tax levied ior the }t-ar 1848, ip $0 45; the calculations 
made by the Clerk would show the correct tax to be $0 33 — 
If these calculations are correct and based upon the amount ac- 
tually voted for town, county and State tax, this excess 
would avoid the tax and tax title for that year. 

The return of the Overseer of Highways to the Superxisor, 
offered in evidence, would not authorize the levying and collect- 
ing ot an\ tax for tb.it year; and as it appears that a highway 
tax was levied, and tor the non-payment o1 which the land was 
sold, the tax-title for that year would be void. 

If from the facts in this case you find, upon applying to them 

the law as given you by the Court, the plaint'iff entitled to re 

cover, or those under whom he holds, and that the defendant 

claimins; title by virtue of a sale made for the non payment of 

taxes, made improvements, you will then enquire how nmch 

more valuable the premises are by reason ot the improvements 

on the premises, made by the defendant or those under whom 
he (tiaims title. 

If you find the land more valuable by reason of these im- 
provements than it would have been had the defendant and 
ihose under whom he claims title lelt it in a state of nature, 
such increased value should be allowed to the defendant, and 
the amount in such case should be specified in your verdict; and 
you m:iy also find what would have been the value of the prem- 
ises had no improvements been made. 
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Lorenzo M. Mason e*/. al., V8, Amisi Slawson. 

Circuit Court CommiBsionera haTe no Jurisdiction to act as Iqjnnction Masters Id cases no* 
pending iu the county in which they n«ide. 

Alpena Circuit. 

Motiou to dissolve injunctiun. 

B^ the G>wW, Sutherland, J. — The bill seeks pcrfurmanee of 
nil iillegod agreeuieut. 

, It states that a mutual agreement was made, and then that a syu- 
upsis was reduced to writing, which is set forth. This purports to 
be a proposition lor an exchange of lands, on certain contingencies 
uicutioued, to 1:>e determined at a time subsequent to that of filing 
the bill. There is no statement that there was anything afterwardti 
done to render the proposition absolute, nor is it alleged that it was 
accept jd. If ajcjptjd and a valid bxrgiin, certain in all its provi- 
sions had thereby been made, the bill was prematurely filed, unless 
the (V)urt could give effect to a contemporaneous,verbal agreement 
alleged to have been made, modifying and explaining the terms of 
the written proposition. Such a variation of a written contract con- 
cerning lands cannot be relied on. Being contemporaneous with the 
writing, it is incapable of proof, by a well settled rule of evidence, 
and being an agreement concerning land, and no past performance 
allegad, it is void by the Statute of Frauds. The Bill shows no 
equity. 

The injunction was allowed by an Injunction Master of Buy 
County. It is insisted by the defendant that his allowance of the 
writ is void. 

The office of Injunction iVf aster was created by the statute of 
1846. R, S.y 427, Sec. 59. The following sections show the terri- 
torial jurisdiction of such officers, and the scope of their powers : 

•' Sec. 59. The Supreme Court shall designate one of the Mas- 
ters in Chancery to be an Injunction Master, who shall have power 
to grant injunctions within his Circuit, in the .cases provided by law. 

^' Sec. 60. Such designation shall be in writing, and shall be 
filed in the office of the Clerk of the Supreme Court of the Circui t 
fur which such Injunction Master shall be designated. 
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"Sec. 61. The Supreme Court may by jreneral rules authorize 
aod empower the Injunction Masters, or any of them in their re- 
spective Circuito, U) hear and determine all such motions, and to 
make all such orders in suits and proceedings pending as it shall 
deem proper, and subject to such re«rulation8 as it shill prescribe/* 

The Legislature changed the office, somewhat, in 1847. Session 
Law^y 1847, p. 171. But they continued to be authorized to grant 
injunctions within their judicial Circuits. 

The Constitution, by abolishing the office of Masters in Chan- 
cery, abrogated these statutes. Circuit Court Commissioners, since 
the adoption of the new Constitution, have been empowered to per- 
form the duties formerly performed by Masters in Chancery, and by 
the act of 1851, entitled ** An Act to provide for the discharge of 
tha duties heretofore performed by Injunction Masters," {S. L, 
1851, p. 277,) it was enacted that a Circuit Court Commissioner in 
each county should be designated, and being so designated, should 
be authorized and empowered to do and perform all the duties here- 
tofore performed by Injunction Masters, under such restrictions and 
regulations as the Supreme Court shbuld prescribe. 

It is manifest from these provisions that Injunction Masters un- 
der the present statute, are to have the same powers in their counties 
respectively as such Masters originally had within their Circuits. — 
He can not act as such in cases not pending in his county. 

The injunction must be dissolved. 



» *#» < 



Anonymous. 

flUd, An affldATit to entitle a penon to an attachment under 1 3670, Cbin. Latot, in insnJBden 
to anthorize the iasneof the writ. In which deponent sworo, *'he believed the defendant 
mM about to abioond," Ac 

A bond for an attachment in a Jaitioe*8 Oonrt, which has bat one rarety ie Irregular, merely 
and may be amended. 

A motion to quaah proceedings, should stato tersely and deflnitoly the grounds of error relied 
upon. 

Berrien Ctr^ttU, 1871. 

Attaohment suit oommenoed before a Jostice. 



MIGHIOAN NISI PRIUS REPORTS 119 



Obat Vt. KOOH 



By the Court ^ Blackmadt, J. — ^This case comes here on 
special appeal from Jastice^s Court. 

Proceedings were commenced by attachment. The affida- 
vit stated, ^^ Deponent believes defendant is about to abscond," 

By C, i., § 3670, the "Jeponeut must swear that he *• knows, 
or has good reason to believe/* &c. This requires deponent to 
depose as to facts and belief. Where deponent may swear to 
good reasonsjhe must also depose that he believes them. See 
Stevenson vs. Rohhins^ 5 Mi^.^ 18 ; Drak^.' on Attavhmfnt^ § 106. 

For these reasons the affidavit is a nullity, and the Justice 
acquired no jurisdiction. The bond had but one surety This 
bond is irregular, but the defect is not jurisdictional and may be 
amended. The justice held otherwise, which is error. « 

The writ must be quashed with costs. 

I can not let this occasion pass without noticing. a detect 
which is bad practice The motion in this case does not spe- 
cifically point out the erro/s, and if the objections had not been 
fundamental I might perhaps have felt it my duty to hold the 
motion insufficient, because indefinite. The reasons why an af- 
fidavit is void should be stated tersely and definitely, so that no 
oral additions are necessary to know what the mover finds fault 
with. It seems the errors were pointed out to the Justice, who 
disregarded them. 



W1LLIA.V N. Gray v*. Moses Koch. 

Whether, npon a motion to dinolre an ix^unction, after answer, the complainant may read 
afBdavits to contradict the answer, — ifutr*. 

I^luncUone mandatory in substance, though in form merely prohibitory, may be granted.— 
But to Justify thi<i extraordin try process^ case of great urgency, to prevent irreparable in- 
jury, and clear of all doubt as to complalnant^s title, must be presented. 

No property can be acquired in words or marks which do not denote the goods or property, or 
particular place of business of a person. Hdd^ accordingly, that no person, by prior u*', 
can acquire an ezclusire right to the use of the words "Mammoth Wardrobe," at n 8ii(u 
or designation of a place where a large amount of clothing is kept. 

Without a suggestion of falsehood or a suppression of truth, there can be no flnud. 

Saginaw OSreuil. 



I2(> MicTirGN wrsr picius caevs. 



OfcAT VS. KOCB. 



Z?y ^A'? Courfj Sutherland. J. — The porties to this suit arc 
severally ea^^aged in selling ready-made clothing in the city of East 
Siginaw. Th^y occupy adjoiuing rooms in the same block, froDting 
on Genesee Street. 

In March last, the complaioaDt cai»«ed to be put up on the wall 
of the building, over the entrance to his store, the words '* Mammoth 
Wardrobe " Below it, iinuiejiatelj aboTe the door, is the complain- 
ant's 'name in large gilt letters. On the top of the building, in 
large letters, the complainant has kept for a longer time a sign in 
these words : '• \V. N. Gray's Great Wholesale and Retail Clothing 
Emporium;" and on the windows on either side of the entrance, 
other words indicatire of the complainant's business, including hi» 
name He has also advertised his said place of business and his^ 
trade tnerein, in the local newspapers and the Directory, as the 
'* Mammoth Wardrobe/' uniformly connecting with it his name and 
the number of his room. 

Subsequently to complainant's adoption of the words *' Mam- 
moth Wardrobe," in his sign and advertisements, the defend^mt has 
paintc^d the same words on an awning erected over the entrance to 
his store, and below them his name, and the number of his room. 

The defendant's name, in large gilt letters, is also placed over his 
door ; but above the awning, and on the building, below the awning 
and near the entrance, is a card displaying '' The Mammoth Ward- 
robe," and defendant's name. 

The defendant has advertised in the same newspapers and Direc- 
tory as complainant, but withoutmentioning the place of business a? 
the ** Mammoth Wardrobe." 

The couiplaiuant's bill chargeg that the defendant erected the 
sign in question for the fraudulent purpose of obtaining, through de- 
ception, by means of the identity of name, a part of the custom and 
patronage attracted to complainant's store by his extensive adverti- 
niug; which is denied by the defendant's answer, and the complain- 
ant insists that his prior adoption and use of that name, ^* Mam 
moth Wardrobe," gave him a special property in it, and an exclu- 
sive right to use it. 

On the filing of the answer, the complainant moves for a prelim- 
inary injunction according to a prayer in his bill, pending his mo- 
tion on the bill and answer, and affidavits made after the answer. — 
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The coraplainaot, by w.iy of relief, jwta for a perpetual injunction 
restraining tho defendant from using or vending hisgoodt* under the 
uaiue and style of the '^ Mammoth Wardrobe," and from using any 
i>ther trade mark or sign on his store substantially the same in mean- 
ing, and that thi^ sign used by the defcMidant may be removed, -or dc 
ajtroyed, or djlivored to the coiuplainant, f«)r the costs he has b »en 
put to. 

There hi also a prayer for a preliminary injunction of the same 
restraining effect, and that the defendant maybe re/|uired to remove 
immediatiTly.froui his awning. tho sign in <jui'i>tiou. 

The defendant objects to the reading of the affidavits. Smj/(h 
»)*. Snvjthe^ 1 Sw(fntf,y 252, was read in support of the objection, in 
which it was held that if the plaintiff mov(!s,after answer, for an in- 
junction t) stiiy waste or analogous injuries, he will not be allowed to 
rcad,ou any point, affidavits filed after the answer in opposition. 

But it was hold in Bryfhjfa vs. Sfephem^ 6 iVo//., 279, that in 
such cases,if injunction has been obtained, the plaintiff, on amotion 
t » dissolve it, is not precluded from reading affidavits as to acts of 
wastcagainst the answer,although filed alter it. Gihhs vs. (Utlr^ 3 
P. Wm$., 255; 16 Vas., 49; 1 /Vc, 303 ; 1 F<« ,543, 1 Johi. 
(Vi. /?.,444; 1 Smith Pr,596, 600, are to the same effect.- Tn 
Sheriff vx, Bnrnard, 8 Sim», 161, the same principle is recognized, 
but it is held that if the facts of waste indirectly bear on the ques- 
tion of title,the affidavits wilt be rejected. The exclusion of affida 
vits to support the complainant's title rests also upon other authori- 
ties*. 19 F.'«, 146, 153. 

It is said by Mjison, J., in Florence vs. Batm^ 2 Coile K. 160, 
thit the sama principle governs .whether the motion is by complain- 
ant aft<ir answer for an injunction or by defendant to disst»lvo it. 

In Poor rg. Cnrlttm^ 3 Sum , 80, a doubt is intimated whether 
affi'l.ivits after answer,contradieting it. will bo excluded even onUhe 
que." t ion of title. 3 Dnn. Ch Pr„ 1827, nou*. Judge St<>ry re- 
marks in that case that, " The practice in America, has, 1 bilieve 
b^eome more liberal than it is in England, and if it wore nec<v*^s:iry 
I should not hesitite to admit affidavit^^ to contradict the answer for 
the purp.wj of continuing or even <jrautin<j (ni injuiotiou, where I 
perceived that without it irreparable mischief would ari^e." Hefur- 
th«ir remarked that thoujirh there were circumstances in the case he 
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was considering which might make it anneccssary to assert so broad 
a doctrine.yet he preferred '' to dispose of the case upon the genera) 
ground that the granting and dissolving injunction? in cases of irre- 
parable mischief, rest in the sound discretion of the Court, whether 
applied for before or after answer, -iiii th it iS livit?) miy, afb^r an 
swer,be read by the plaintiff to support the injunction as well as by 
the defendant to repel it, although the answer contradicts the substan- 
tial facts of the bill, and the affidavits of the plaintiff are in contra- 
diction of the answer/* 

The question is emb irassed by too many conflicting adjudica- 
tions to admit of any satisfactory answer without uk re time than I 
have now at my command. It is of great practical importance, but 
not necessary to be settled in this cafc^e as will be seen from the view 
taken of other points. 

The defendant resists the motion on two grounds : 

1. That the complainant asks for a writ requiring acts to be 
done— not a mere prohibition. 

2. The complainant shows no right infringed by the defendant's 
use of the sign in question. 

As to the first point, it is to be observed that the gravamen of 
the cou]plainaut*s charge is, that the defendant has erected and con- 
tinues a sign over the entrance to his store which had been so 
adopted by the complainant that it indicated the complainant's place 
of business, and the defendant's use of it drew away the complain- 
ant's customers. The complainant asks that the defendant's use of 
this sign may be interdicted until the hearing of the cause upon the 
merit'« An injunction in the prohibitory form is asked, and also 
that it contain a mandate to do the act necessary to comply with the 
prohibition 

An injunction is a preventive remedy, and it has been said that 
if the injury has been already done, the writ can have no operation, 
for it can not be applied correlatively so as to remove it. Atfy Gen. 
VH, V. I R. R. d: Tr. Co., 2 Green, 136. The case of the Feopl 
v$, SimfjnsoTt, 10 Mich., 335, is an instance and a fair illustration of 
that principle. And in that case the Court say : " No court can by 
a preliminary ex parte order or process turn even a wrong doer out 
of possession." In Murdock's case, 2 -B/a«J,,461, the Court held 
that the object of an injunction before answer, is to preserve all 
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things in their then condition, not to determine any right by antici- 
pation, or to undo or restore anything when the essential purpose of 
the writ is restrained. Precedents are not wanting for framing the 
writ so as to require active measures to obey it. In North Eug, 
June, Railway v». Clarence Railicay Co,^ 1 CoH. /?., 521, the juris 
diction was boldly asserted. The Chancellor in deciding t)iat case 
said : ^* That injunctions mandatory in substance, though in form 
merely prohibitory, have been and may be granted, is clear. This 
branch of its jurisdiction may be one not fit to be exercised without 
particular caution, but certainly it is one fit and necessary to be exer- 
cised under certain circumstances. Under what circumstances it 
should be exercised must be matter for judicial discretion in each sev- 
eral case." Spencer v». London & Birmingham Railway Co.^ 8 /Sim., 
193 ; Robifison vs. Lord Byron, 1 £rons, C, C, 588 ; Lane v»^ 
Newdifjatej 10 Ves,^ 192 ; Rankin vs, Hcukissen, 4 Sim.^ 13 ; 
Whlttaker vs, ffoioe^ 3 Beav.^BSZ ; Earl of Maxhorouf/h V8. Bowen, 
7 Beav.^ 127 ; Milligan vs. Mitchell^ 1 Myl, Sd Keen, 445. 

But the opinion of the Lord Chancellor in Blakemorevs. Gla- 
morganshire Canal Nav, Co., 1 MyL 22., 154, shows with what re- 
luctance the Court will exercise the power. 

To justify this extraordinary process, a case of great urgency, to 
prevent irreparable injury, and clear of all doubt as to complainant's 
title, must be presented. This brings me to the second point made 
by the defendant. Is this such a case ? 

A court of equity will relieve against acts of fraud, and in so do- 
ing makes frequent use of its writ of injunction. It has exercised 
this jurisdiction in cases of a fruduleut use of a trade mark, by 
which the goods of one person are by imposition sold as those of an- 
other, or patronage of some sort lost by those who would receive it 
but for the wrongs by which the patrons are unwittingly deviated. 

The complainant has no right to appropriate a sign or symbol 
which from the nature of the fact it is m .ant to signify, others may 
emyloy with equal truth for the same purpose. 2 Sindf, R.^ 599. 
Names having a definite and established meaning in the language, 
and which do not indicate ownership or origin, or something equiva- 
lent, can. not be appropriated by one so as to exclude a similar use 
by others. 7 J?os., 231. 

No property can be acquired in words or marks which do not de- 
6 
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Dotc the poods or property, or particular plnce of business of a per- 
•ou. nBajh.,e{)S, 

These aregcDeral prineiplcs that are tuf ported hy an pie ruthn- 
ity, and according to them no person by pritr use can acquire an ex- 

■ 

elusive right to ** Mammoth Wardn be/' »g a sijrn or designatii n of 
a p]ace ^herc a large amount of cloVhinu is kept. As us(d by the 
defendant.the term truthfully chsnuttrizcs his place cf bu^inc^^ — 
The words hare a definite and CFtibli>hcd meaning in the language, 
aud do not indicate any peiH n as t wntr, and it used alone ou the 
defendant's awning would not in;ply an intention on his part to rep- 
resent his establishment as identical with that advertised by the 
complainant. 

Without thu suggestirn of falfchof d or a ^upprcFHVn cf tinih in 
words or acts, there ran be no trand. fJut if the woids were 
ftueh that might be aftpro) riated ns a trade mnrk. by having 
6rst been arhitnniiy applied by complnimmt, thiy not beihg an 
appropriate term according to general usage to drseiibe such a 
place, still great doubt might be entertained whether the defend- 
ant has not by the addition of his name, number and other 
marks, so distinguished the designation of his establishment 
from that of the complainant, that though each is rale d the 
"Mammoth Wardrobe'* ihry are not identical or so neatly so 
as to require close inspection to detect the differinee. /V/y/- 
rid/e v». JIrnrA\ Stnrf/. Ch, R , 622. I do not see how any per- 
son could fail to recognize two establishments ; in other wf^rds 
it i.^ difficult to believe that any eustomrr attracted bv the eom- 
pl lin lint's advertisements, and guided by the hint** which they 
contain, and seeing his and defendanlV stores, could make any 
mistake, or seeing only the defendant's would be deceived by ii. 

The motion must be denied with costs 
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Thomas H. Redmond v». Jambs E. Stansburt. 

fho holder, without fndonemenc, of a promiaiory note pnynble to the order of tbo piijee, mpj 
maintain an artlon thorc«>n in Iiis own namv, but without prejudice to the owner'M right of 
■el-jff or eqaitiee existing l>efore tlie uoUcoof the tnuMfer. 
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flaeing upon a promlswry note, filing It with tlio Jiwtioe of lh« Peace at tho timeof Joialagi^ 
BUf, Hud pnxluciDgit titthe trial, is prima /aciet«viilence of the plaintifTa ownership of tbi 
note. 

■rror will not be pmnmofl ; to be coosldered it must afflraatirely appear. 

Jodbton Oireidl^ ifareft, 187L 

C Ttlnrari lo Justice^s Court. 

f-'iiit was brnncht before J. A. Dyer, Esq., a Justice of the 
Peace, by tho defendant in error, against the plaintiflT in error, 
apon a promissory note, date 1 November 15th, 1871, signed by 
the Plaintiff in error, pnyable fhirly days alter date, to the or* 
der of the Ptiin.*«bury Oyster Co., at the First National Bank^ 
Jackson. Michigan The decluration was the usual common 
counts, and the note itself produced and filed with the Justice 
in the cause at the time of declaring. Defence, general issue 
and notice of Ket-oft^ 

The allegations of error assigned in the case, are as follows : 

1. The Justice improperly received the hearsay evidence of 
John Sharp. 

2. The Justice impropnrly refused to non-suit the plaintiff 
upon th(^ points taknn by the defendant's attorney. 

3. The J untitle improperly admitted the note as evidence 
ot the indorsement, wiihoul proof of the handwriting of the 
endorser, and the agency of Oohismith for tho Stansbury Oys- • 
ler Co , on the ownership of the note by the plaintiff. 

4. The Justice imjiroperly allowed John Sharp to appear 
as the plaintiffs attorney without further proof ot his authority 

5. There was no proof- to authorize a judgment for plain- 
tiff, and the judgment so rendered by siid Justice is contrary to 
law ami the evidence given on the trial of the cause, and is 
otherwise defective, irregular and illegal. 

« 

a a Burt, for Plaintiff in Error. 

J, D. Condi/^ for Defendant in Error. 

Bi/[ the Court, IIiOBY, J.— The fourth assignment of error is 
not well taken, as Mr. Sharp's authority is sufficiently proved, 
and the defendant appeared and made noobjection of that kind 
before tho Justice. 
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The second assignment of error is not bused npon any ac- 
tion before the Justice so iar as shown by the return, and be- 
sideSf the practice of compulsory non-suit does not exist in this 
State. 

The third assignment so far as it refers to the admission of 
the note as evidence of the hand- writing of the payee by L. 
Goldsmith, is not based on or supported by the return of the 
Justice. There is no statement that it was so received or that 
the handwriting or authority of Goldsmith were in any manner 
proven, or considered as proven by the Justice. 

The case must be considered therefore io that respect as 

wholly wanting in proof of the endorsement of the note by 

payee therein. 

The fifth assignment of error is in substance that the case 

m^de out before the Justice, was not such as authorized him to 
render a judgment for the plaintiff. That the evidence is not 
sufficient to support the judgment. 

Before considering this I will refer to the subject matter of the 
first assignment of error, to wit : That the Justice improperly 
received the hearsay evidence of John C. Sharp. The state- 
ment of Mr. Sharp, upon mere information which he' received 
in the case from the plaintiff, is certainly not legal evidence in 
the case. The only portion of Mr. Sharp's statement that can 
be considered as evidenceas the statement that he presented the 
note to the defendant, and his admission of its genuinent^ss — 
that he was authorized to appear for the plaintiff — ^the amount 
of the note, and that he received the note from the plaintiff. 
This, with the production of the note itself and filing it under 
the statute must be considered as the only legal evidence in the 
case. Unless the judgment can be sustained upon this evidence, 
and without reference to the hearsay testimony, it must be re- 
versed. If it can be, then the plaintiff was not injured by the 
hearsay testimony, and the judgment should be affirmed. C, 
//., Sec. 3881,' page 1088. 

How then does the case stand upon the merits ? 
The note being filed with the Justice at the time of joining 
issue, as a part of the plaintiffs declaration, and not denied by 
the defendant on oath, it was unnecessary for the plaintiff to 
prove its execution. It was substantially admitted 



MICHIGAN NISI PRIUS REPORTS. l!27 



Redmond vt. Btamsburt. 



There was no evidence of its endorsement by the payee. — 
The plaintiff cannet therefore be regarded as an endorsee ander 
the law merchant. He held the note, it at all, as au assignee 
of a ohose in action, and the only eyideuce of the assignment, 
to him of the note is his possession ot it, and its prod action by 
him in pleading and at the trial. 

It is claimed by counsel for defendant in error that an assign-' 
ment oi the note need not be in writing; that delivering for a 
proper consideration is sutficient, and that possession of the 
note by the plaintiff and his production of it on the trial, is 
prima facte evidence of such delivery, and that under the law 
of 1863, suit may be maintained in the name of the assignee. 

That the assignment may be by delivery tor a valuable 
consideration and without writing, is abundantly sustained by 
authority. 1 Parwm on Contracts, 197 ; Id.. 192 ; 12 «/. R., 346 ; 
17 Id, 284 ; 19 A/., 95 and 342 ; Jotwh v«. Winter, 13 Ma%s., 305 ; 
Franklin j^'Ar, va. Raymond, 8 Wend.^ 69. 

The decisions in the two last cases were both where prom- 
issory notes payable to the payee or order, weri' transferred by 
delivery merely, without endorsement. It was held that such 
delivery was a sufficient assignment to transfer the title of the 
note to the holder, but that he acquired none of the peculiar 
rights of an endorser under the mercantile law. That he held 
the note subject to all equities of the maker against the payee 
and could not maintain a suit in bin own name. In 8hort, he 
held it with the same rights which would attach to the assignee 
of any other non negotioable chose in action, and no more. 

Mr. Justice Parsons, delivering the opinion of the Court in 
13 Jt/^/.s«., says : The tUrts of the assignment may as well be 
proved by witneses as by the name of the payee on the back of 
the paper,when the person claiming to be assignee holds the pa- 
per and proves it w^s deli veered to him in consideration of 
money or other valuable thing paid for it." 

In the 3d ot Wendell^ referred to, the decision was upon a 
promissory note payable to Bailey or order. Bailey procured 
the Hoboken Bank to discount it and delivered it to the bank, 
but throuffh accident it was neglected to be endorsed by him, 
and he died before its maturity. Marcy, J., in delivering th^ 



128 MICHIGAN NIMI PRIUS CASKS. 



RiDMo^D «g. SrA'HaBumT. 



Opinion of the Coart, 8a}8, that '* he, (Baiie},) had lh« rclore 
parted with liis inicie^it in the note, and the bank had acquired 
wliat intert'St he po^8et»8ei in n. Tlie holders i^iood in therela- 
lion ot Uii>ignee8 ot a i-ho8e in action, an<l not endorhei 8, and 
held the note suhjecl to the equilicH existing between the orig- 
inal parties." 

Ti<e act of 18G3 referred to, allows the HFsignee <>i a ehose 
in action to maintain hnit in hi.N uun name, but Mill subject to 
all eqities existing between the original partiis. 'i he onl}' ef- 
leci therefore ot this Statute is that the suit may be brought di- 
rectly in the name of the a.s>iunee and not necessarily in the 
name o( the payee, lor his iis</he right of the n aker as to any 
otlsel or otiier defence he may have agaiuht ihi- payee being un- 
impaired 

It is not correct thereloie as aigued by eolmtrel lor plaintiff 

in error, that by the proceeding in this ca.NC, ihe deU-ndant 
(plaintiff in error) was prevented from niakiitg any delenee ho 
m ly h ivo h id ag.iinsl the original pa\ee. No evidence ot such 
defence was offered, and con^quently no ru'nig was made by 
the Justice on that point 11 Mich evidence had been offered,it 
would have been the ilufy of the Justice to receive it. The 
case cited mliiJoun /iVy ^ r/», page 14o, Ytuhrs vx, Martiv^ 
where thrre is a similar statute allowing the assignee (d a chcis'e 
in action to sue in his own name, \ii\'y fully sustains the 
position above taken. 

The only remaining question is wliether there shr)uld have 
been ]>ro(d of the actual transler ai>d deli\«!y oi the i ote to 
the plaintiff, for a valuable considiraii(»n juid, nr whether iho 
pO)<session of the note* by him and its production on the trial, 
was sufficient ]:r.nia fac'r. evidence of such a.ssignment and trans- 
fer in the absence ot any circumstance to cast suspicion upon 
his being a bona Jiff t* hohler. 

It will be iouiid, I think, that those cases which place the 
nghtsot the assignee upt>n the fact of delivery for a proper 
consideration, do so with reference to the right of tlie maker to 
assert and maintain his tquitalle or legal di fence against theas- 
aiunor. lie wilt not be debarred from making such defence 
ilmply on the fact of tlic assignment, allhougli he may be noti- 
fied of it. His rights as against the payee will not be affected 
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nnloAB the transfer was tor a valuable consirleration, so as actu- 
alij to transfer to tlic assigni'eall ibe rights legal and cqnilahle 
ot the asxigiior. II he has no <Ieteiice as against the piiyeeor is 
protected in his right to set up such •lefence, what interest has 
the maker in the quehtion as to who shall hold the claim or be 
bis urediior V 

His inttM'ehts are in no manner affected. It is indifferent to 
bini wheiher he |»ajK or accouhts to one or the other. The 
on y quehiicm im^tnii I to hiw^ tlwrfforfyis irhthtr in ftut fleuofe 
ht K he II ir- V jvntd hif the j aj^fe. It is wholly inifiiiUerial lo liiro 
whether Huthiraiister was lor a consideration or without consid- 
er;ni<»n, becan.«*«* if aciualiy trausleirtd by delivery or otherwise, 
be will be protected in paying it to the transferee or assignee, 
whatever the transaction may have been between the payee and 
the as.signee. 

The general rule is wu 11 established that pof^session of chat- 
tels is y/rimf/ A/cvrevidence of ownership. Why shotild not the 
saino rule apply to choses in aiaion V Upon w hat principle <"an 
it bi» contended tiiat posse^^sion of a horse or watch is evidence 
of rjwnership, thai will not equally app»y to a promissory note 
or oiher chose in action? It seems to me the reason ol the 
rule is as strong in fjavor of the latter ^pecies oi property as 
the former, and Chief Justice Parsons, in 13 Afa.s, leleried to, 
says there is no reason why a contiact may .lOt bo assigned by 
delivery and without writing as well as a personal chattel. If 
So, possession of the one must be equally evidence of such de- 
livery .as the possehs'on ot the other. 

The case of King v, Gothchalkef. o/., 21 loicn^ 613, fully sus- 
tains this view. In that case the plaintiff showed no right to 
the note, (it being payable to the onler of another and not en* 
dorsed,) except simply possession and production on the trial, 
as in this case, and the Court, Judge Dillon pronouncing the de- 
cision says: *^ Being in possession of the note, sueing upon and 
proilucing it upon the trial, this was prima facie evidence ot 
the plaintifi's ownership of the note, and snllicient evidence if 
ooiliing further was shown, to justify a recovery upon it.*' 

This disposes of the objections laised to the proceedings 
before the Justice in this case. It shows that independently of 
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the hearpaj* lestimoiiy of the witnesS) J. C. Sharp, and entire! j 
ezoluding it from oonsideration, the judgmeDt was not errone. 
ous, and therefore the plaintiff in error was not and could not 
be injured hj that evidence. If this were not so, it is difficult 
to see how adranta^ could be taken of the improper evidence 
as the return of the Justice standi. It appears that after the 
hearsay evidence was taken, the defendant's attorney objected, 
but there is no statement whether that objection was sustained 
or overruled, or whether that evidence was considered in deci- 
ding the case or not. It does not appear affirmatively, there- 
fore, that any erroneous ruling was made upon that objection 
by the Justice. Error cannot be presumed ; it must affirma- 
tively appear, to be considered as error. 

The judgment of the Court below must be affirmed, with 
costs. 

[See ZeUer v$. Harriij 1 Mich, Nisi Priut^ 75.] 
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Patrick Douk? vs. Nelsojt Lipscomb, 7, 

Yu giro the Gircait Ck>urt Jticladtction in caae of Appeal ttom a Juatioe of th« PMce, ther* "I 

must have Ix^^u Ajinal judgment n^udured by sucli Justice of the Puace. 

An order by tlie Justice '* tliat plaintiff retain the property by paying tlio charges on them 
and that defendant pay the costs of diiit," ia uot Ck final judgtitenL 

Josco Circuit, Jtme, 1871. 

W, T, Cummin/js and Taylor d: PF/iw/er, for Appellee, 
John Hurst y for Appellant. 

Motion by appellee to dismiss appeal. 

By the Courty Grier. J. — This cause was appealed by defcu dan t 
from a Justice of the Peace. The action was replevin for a stove 
nud other personal property. The plea, bo far as can be ascertained, 
from the return, set up a lien upou the property claimed, for the 
nmount of freight earned in carrying the property, and for theware- 
Jiousc charges. 

The only judgment rendered by the Justice, wns as follows : 

'* After hearing the evidence in the above cause, it is ordered by 
the Justice, that the plaintiff retain the stove and stove pipe by 
paying the charges on them, and defendant pays the cost of the suit 
'taxed at three dollars and ten cents." 

^Ve may inf.r that the Justice intended to find that the defend^ 
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ant had 8 Hen upon the goods, but he h:i8 not found the amonnt of 
the lien. 

No order or adjudication of a Court can be said to be 9k final 
judgment if it leaves anything necesNiry to the execution of the 
judgment unascertained. 

The order in this case is conditional 

The plaintiff may retain the property by paying the charges ob 
it. But how utuch are the charges on it ? The amount of the 
charges the judgment does not fix in terms, nor giye any standard 
by which they can bo ascertained. A disputed point remains unset- 
tled. 

A Justice's Court has no power or process to enforce or execute 

such a judgment. 

Again, if the defendant had a lien for his charges, he docs not 
unlawfully detain the property, and the judgment could not lawfully 
be for the plaintiff, neither could the defendant be required to pay 
the costs. 

Tbc judgment should have been in form for the defendant for 
the amount of his lien and costs. But instead of this the Justice 
makes a decree ontiiely inconsistent with itself, that the plaintiff re- 
tain the property by paying the charges on them, and the defendant 
pay the costs, whether his charges be paid or not. 

In other words, he finds in substance that the writ was wrong- 
fully sued out, that defendant was lawfully justified in retaining pos- 
session of the property, but that he should be mulcted in costs for 
setting up a legal defence. 

This is not a mere erroneous judgment, but it is no judgment. — 
It is only YiYicre final judgment has been rendered that a cause can 
be appealed, and without such judgment the Circuit Court does not 
obtain jurisdiction. 

The appeal must be dismissed with costs. 



>*—' 



Horace Fmnders vt. Henrt Chamberlain. 

Amrti of eqnity will not •ntertain a bill to compel ofliMts of nnooDooctod, ladependent debts. 
Relief, by way of compelling set-oA, will only be granted where it iq>pean that the ac- 
coQBti or clalnui of the parties are mntoal cmd dqpmdaiL 

Out CbcuO; JlMe,1871. 
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Tho bill in this cause \Yas filed December 2d, 1868. The com- 
plainaDt alleges, that on the 29th day of February, ISGS, he was em- 
ployed to farm the lands of the defendaDt; that to eoable him to 
carry on the farm, the defendant sold him certain personal property, 
and became surety for him by signing notes given to other persons 
for personal property bought of them ; that the amount of both lia- 
bilities so created was about $850 00 ; that* to secure the defendant- 
the complainant executed to the defendant a chattel mortgage upon 
certain personal property. The complainant further alleges that the 

ll^ notes signed by the deiendant as surety, have been paid by him ; 

that the debts due the defendant, were as follows : One promissory 
note of date December, 1866, for $110, due October 1st, 1868, with 
interest at ten per cent — the consideration thereupon being a cer- 
tain sorrel horse, mentioned in the mortgage referred to. One note 
for 8220 50, due, without interest, DecGnjbor l«t, 1868, and one 
note for $107 00, dated February, 1868, aiid due, without iutorcst, 
January 1st, 1869, tho consideration for which, was the wagon de- 
scribed in said mortgage. The complainant further alleges that on 

I the 11th of November, 1868, there was due on the notes to the de- 

fendant, about the sum of $446 66 ; that on the same day the de. 
fendaut was indebted to him upon an award, dated November 5th« 
1868, $365 22, payable on the said 10th day of November; that to 
satisfy the chattel mortgage by the payment of said three notes, he, 
on the said J 0th day of November, tendered the di»fondant the sum 
of $365 22, by offering to offset the same to that amount on com- 
plainant's indebtedness to him, and the further sum of $81 44, tho 
balance then due him on said mortgage, by offering to him the sum 

I of $90 00 in legal tender notes, reijuesting him to take balance due 

him t)ut of said sum, which, he alleges, the dnfendant refused to ac- 
cept, and that he thereupon sold to one Conden, the wagon men- 
tioned in the mortgage. Nevertheless, the complainant claims that 
the defendant conspired with one Huntley, and one Burdick, and 
Ihat they, on the 20th of November, 1868, took and carried away 
the wagon from the pof-scssion of said Conden, and one gray horse, 
one sorrel horse and one set of harness, some of the property de- 
scribed in said chattel mortgage, and secreted the same ; that on the 
28th of November, 1868, Huntley gave tho complainant notice of 
the sale of the property, a copy of which is annexed to the bill. — 
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The bill further sets forth that on the 30th <.f November, 18G8, the 
defendant took possession of forty fat hn^i, (p.ircel of fifty hogs men- 
tioned and included in said mortgatre,) by virtue of said mortgage, 
and that he held them with the intent of selling or otherwise dispo- 
sing of them : that the value of the property taken by defendant 
was 8815 00. The complainant alleges that the horses, harnesii. 
wagon, and hi> undivided interest in the forty fat hogs, were then 
free and clear from the lien of the chattel mortgage, and that the 
taking them from the town of Jefferson, where they then were, to 
the township of Howard, and there offering them for sale, was con- 
trary to the terms of the mortgage, and was done for the purpose of 
oppressing and defrauding the complainant. The complainant prays 
that the Court decree that the lien of the mortgage upon the prop- 
erty so taken be declared satisfied and discharged, and that the de- 
fendant be ordered to return the property, and that he be enjoined 
from selling or disposing of the horses, harness, wagon, and the com- 
plainant's undivided half int(^rest in the f(;rty fat hogs. An injunc- 
tion was thereupon granted, but on the coming in of the answer wan 
dissolved. 

The answer states the iodebtcduej^s of the complainant, admits 
the taking of the property by virtue of the mortgage, but dcnief^ 
that he was indebted to the complainant on an award to the amount 
of $365 22, on the 10th day of November, 18G8. The answer fur- 
ther states that the defendant is worth at least ten thousand dollars. 

Daniel Blackman and Edicard Bacon^ for complainant, iu sup- 
port of the ]>osition that this is a proper case for the exercise of 
equity jurisdiction, say: 

"There is no doubt that relief exclusively equitable is prayed for by 
the bill, to wit : the extinguishment or cancellation of the mortgage. 
Cancelling writings, is that from which Chancery derived its name. 
** The tender was after defjiult in the mortgage, M'hon by the ca- 
ses cited on the defence, the only relief was in equity. See cases ci- 
ted by defendant's counsel, Taunahill v^, TuttUy^ GibLs, ^, 110 ; 
Va7i Brunf vs, Wahclef^ 11 Mich, J^f'p., Ill ; Stor^i £q, Pr., Sec. 
1031. 

'* The whole nature of the case is such as shows oppression 
equal to fraud, from which relief is sought. 

" There is no demurrer or claim of advantage equal to demurrer. 
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and although it should he admitted that the remedy at law is ade- 
quate and plain, the defendant is rightly subject to the decree of 
this Court. This is plainly asserted by the case cited by the defend- 
ant's counsel — Bennet vs. A^iV/w/s, 12 J/tVA., p. 22. See also Under- 
Mil vs. Van Cortlandty 2 John. Ch. R.. 339 ; Le Roi/ vs. Plait, 4 
Paige, 81; Livingston vs. Livingston, 4 John. Ch. /?., p. 290. 

'* It is competent for this Court where it has acquired jurisdiction 
for the purpose of granting an injunction, to retain the suit for the 
purpose of giving damaijes to the complainant. Dnnvn vs. Gard- 
ner, Harrington Ch. 72., p. 291. The Court acquiring jurisdiction 
for one object, may, even though the principal relief be refused, re- 
tain jurisdiction to give damages under the general prayer. This is 
expressly decided in Carrol vs. Reed, Walk. Ch. Rep., {Mich.) p. 
381. 

*• The Court having obtained jurisdiction for one purpose may 
retain it to give full relief and might decree a return of the prop- 
erty mentioned in the chattel mortgage to the complainant^s posses- 
sion. Expressly decided in Whipple ys. Pcrroo ct. al., 3 Gihhs, 437, 
and if possession could be decreed or damages, as aforesaid, of 
course, the property being long ago marketed, the defendant can be 
decreed to account, no prayer for special^ relief being necessary in 
any case. 1 Barb. Ch. Practice,]). 37. 

*• The tender was sufficient in equity, if under all the circumstan- 
of the case the defendant ought to have accepted of it, or failed t(» 
baso his alleged refusal of acceptance on any valid reason. Bellin- 
ger vs. Kins, 6 Birb. Sup. C Rep., 273 ; Steph*inson vs. Maxicdl, 2 
Cams, 415.'' 

*' In 12 Mkh., 45, we have a case where complainant acquired 
his riiihts after a foreclosure decree, and filed his bill to set off pay . 
ment-s against. If we substitute forfeiture for decree,ourand this case is 
strikingly similar. It was the legal duty of Grriggs to have paid the 
incuiubrances. He did not do it; complainant did. See p. 51, at 
bottom. 

" The grounds for jurisdiction were two : (p. 52.) 

" Insolvency, which alone is inadequate. Hah r«. Holmes, 8 
Mich., 37. 

" 2. Inadequacy of the legil reraody. We have no legil rem- 
edy. 
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'' In Locktcood vs, Seckwith^ 6 Jdnh , 108, and Brarkett vk 
Searx, 15 Nich.^ 244, we have the priDciples of equitable set-off. — 
From these cases it appears : 

^^1. That when the Court has jurisdictioD of the case it will 
eu force a mere legal setoff as a foreclosure case. See 10 Muh , 
117. The incumbrances were not set off, because not paid. In 12 
Midi^y 45, they had been paid, thus showing they would have been 
a good set-off if paid in the first case. 

" No equitable grounds are required where the Court for other 
reasons have acquired jurisdiction. 

" 2. Where the equity attaches to the demand, and not to the per- 
son. 6 Mich.y 175 ; where there is mutual credit, as when Flan- 
ders owed Chamberlain and worked for him without asking payment, 
and without an offer by C. of payment. F. swears he supposed he 
was paying off the debt by his work. C. does not deny there was 
acknowledge of this credit being the means of discharging the debt 
on the notes. He swears there was no contract to set off. 

^^In 15 Mtch., it is said from the nature of the dealings, and the 
course of their accounts, it was evidently considered by the parties 
the accounts were dependent, 

**It may be said these are cases of defenses. The case in 12 
3iich.y was of a bill^filed. That which b a good equit^ible defense 
is good ground for a bill generally. 

The reason why a bill for a mere legal set off is not sustainable, 
b,that there is an adequate and full remedy in a suit at law. Plain- 
tiff can SU3 or wait till he is sued. But against a sale or chattel 
mortgage there is no such remedy.'' 

Franklin Muzzy and H, H. Coolidge dc Son, for the defendant, 
insist : 

" 1. This is not a bill to redeem. The essentials of such a bill 
are wholly wantin^r* Beek vst. Froxt, 18 John, i?., pages 544, 659, 

570! 

^^It does not pretend to be a bill to redeem, nor of any such nar 
ture. It avers that by the tender, Chamberlain's lien under the 
mortgage was destroyed. He asks the Court to so say and to order 
the return of the property. 

*' 2. The bill makes out no case of equitable jurisdiction. 

^^ The bill shows there had been a forfeiture in the payment of 



MICUIGAN NISI PRIU8 CA8EB. 13' 



H 



t 



FLAMIMndl «•. OBAim&LAUf. 



the $110 note. This note waa due October 1st, 1868. The tender 
was made NoTember 10th, 1868, and Chamberlain had good right to 
reduce the property to possession. 

'' The complainant shows by his bill that he had a perfect legal 
remedy. If by the tender the lien was destroyed, the property be- 
came Flanders*. There was a perfect remedy by replevin or trover. 

" The statutes of set-off were made to give defendants the priv- 
ilege of setting off their claims against the plaintiff's claims. But 
here the complainant seeks to compel the defendant to set off, and 
this he does without showing the danger of any loss, any irreparable 
mischief or injury. He does not aver that the defendant is insol- 
vent. 

^' Chamberlain's claim is disputed. The liability of Chamberlain 
on the award is uncertain. A court of law should settle that ques- 
tion. If the award is valid, then Flanders' remedy is complete and 
adequate at law. 

'^ In a suit at law, Chamberlain would be under no obligations to 
set off his claims against it. How can liiis Court compal him to do it? 

^^ Courts of equity do not take jurisdiction to compel offsets of 
unconnected debts, generally. There must be some special grounds 
for relief, such as mutual credits on the faith of the debts. Dcile v». 
Irwin' t Ex's, 2 Ifow. U. S., 146. 

'^ No such mutual credits are alleged in the bill. There is no 

such pretence there set out. There is nothing peculiar about it 

It is a naked claim on the one part and on the other. 

'* Where there are mutual demands, a court of equity will some- 
times interpose to set off one demand against the other ; but if the 
demand sought to be set off is not of a nature to give a court of 
equity jurisdiction, there must be some connection between the de- 
mands to justify the jurisdiction. Fierton V8> Mieux, 3 A, JT. 
Marsh, 933. 

*' Neither of the demands in this case are of such a nature as to 
give the Court jurisdiction. One is of simple promissory notes— 
the other is an award. 

'' Before the alleged tender,Chamberlain had become the absolute 
owner of the mortgaged property. Patchenvt. Price^ 12 WetuLy 61 ; 
Brown vs. Bennett^ 8 John., 96 ; 40 Barbour^ 179 ; Ihvrher v$. 
Jewett^ 8 Gibbg^ 298. 
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" Van lirunt vs. BalciTy 11 Muh.j 177, (.lues not change the d<>c- 
trine." 

Bt/ ilw Courts Brown, J. — The C« int in delivering its opinion 
on the motion to dissolve the injunction, !l^};i,tlIJLd as reasons why the 
motion should be granted : 

1. That the complainant covenanted in the mortgage to pay the 
debt mentioned therein. The law implies that it is to be paid in 
money, and this was the plain intention of the parties. 

2. That though in suits which arc actually pending in a court 
of equity the defendant may offset a claim or demand, yet where per- 
sons have mutual demands or claims against each other, and one re- 
fuse to accept a tender of offset, equity will not interi'ere to enforce 
such tender and demand of offset. 

If these views of the case are correct, it is clear that the bill 
hliould be dismissed, for there is nothing in the proofs to take the 
case out of and beyond the operation of the rules of equity indica- 
ted by the Court. 

I shall therefore consider, first, the views of the Court as an- 
nounced in the decision upon the demurrer. 

By the provisions of § 3480, C. //,, it is provided that in suits 
in equity " for the payment or recovery of money, set-offs shall be 
allowed in the same manner and with the like effect as in actions at 
law." 

The complaiaant insists that the object of the bill is '' to substi- 
tute for the legal contract, the mortgage, or true stat-e of affairs be- 
tween the parties ;" while the defendant insists that the bill seeks to 
'* set off one legal debt against another legal debt,'' and that a court 
of equity cannot be properly called upon for this purpose. 

The case of D. i& M. R, R, Co. vs. Gregg, 12 Mich., 45, is 
claimed by the defendant to be somewhat analogous to the case at 
bar. In that case the complainant had purchased real estate and 
gave back a mortgage to secure the purchase money. The deed con- 
tained covenants against incumbrances. At the time of the convey- 
ance there were two mortgages upon the premises. Proceedings 
were instituted to foreclose the mortgage given by the railroad com- 
pany. The company, in view of the covenants in their deed, sought 
to have the amounts of the former mortgages deducted from their in- 
debtedness. This claim was disallowed, and a decree entered 
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against the company. After the entry ot this decree the company 
paid off the prior mortgages, and then filed a hill to have the sums 
uo paid, set off and deducted from the amount of the decree. The 
Court entertained the bill and grant-ed the relief prayed for. It is 
true that it appeared in this case that the grantor was insolvent, 
which, under the circumstances, would be ground for the interference 
of equity ; but an examination of the case shows that the Court did 
not put it upon that ground, but only referred to the fact of insol- 
vency as an additional reason for the ex'^rcise of equity jurisdiction. 
The ground for the decision wsh, simply, that the railroad company 
might indemnify itself out of the purchase money it was still owing, 
through the intervention of equitv, instead of bringing a suit at law 
against the grantor on his covenant against incumbrances. The 
mortgages were a lien upon the land, and if not paid would, by fore- 
closure, operate to divest the railroad company of title, and take from 
it a title which the grantor had covenanted to defend. The agree- 
ment of the parties was, that the grantee should have an unincum- 
bered title. To aid in carrying out this agreement, a court of equity 
might properly exercise jarisdiction. If no conveyance had 
been made, but simply a contract to convey, equity would com- 
pel a specific performance of the contract. As equity will in- 
terpose to enforce agreements^ so it will give relief where a 
party, to protect his own rights, does that which another in 
good conscience was bound to do for him. 

Where a party executes an ordinary warranty deed of lands 
and takes a mortgage back, to secure some portion of the pur- 
chase money, the covenants in the deed are, in one sense, the 
consideration for the money paid, and for the mortfl;age and ac* 
companying obligations. Hence if it turns oat that there is a 
prior incumbrance on the land, and tlie purchaser pays the 
same, the consideration as between grantor and grantee is 
affected to the extent of such incumbrance. To illustrate : The 
value of the premises, free from all incumbrance is one thousand 
ilollars. Upon the representations of the grantor that the prem- 
ises were unincumbered, the grantee undertakes to pay therefor 
one thousand dollars. It subsequently appears that there was 
an incumbrance of five hundred dollars upon the premises. It 
is the business of the grantor to procure a discharge of this in- 

9 
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cumbranoe. If he does not, there is, to that extent, a failure of 
consideration as between him and his grantee, and if the 
grantee is put to expense on that account, it is quite clear that 
when the grantor seeks to recover upon his mortgage, a court 
of equity would say, ^' You procured this mortgage upon 'cer- 
tain representations. Those representations were not true. It 
has cost the mortgagor five hundred dollars to procure such an 
interest as you covenanted to convey to him. You shall now 
make him good by endorsing upon your decree that sum.'" 

The reason why, in the case in 12 Micliitjan^ the complain- 
ant was allowed to file its bill to procure a set-ofi against the 
decree, was, that it was not, until then, in a condition to insist 
upon such set-off, not having paid off the prior mortgages until 
after the entry of the decree referred to. It was, as I infer 
from the language ol the second paragraph, at page 4G, of that 
case, upon a showing of these liacts by petition, that an order 
was entered permitting the complainant who had, upon the pro- 
ceeding to foreclose its mortgage,endeavored to have the prior 
mortgage set off and deducted from its mortgage, to file its 
bill. 

In the case at bar, I am unable to discover any relation, con- 
nection or dependence between the accounts and claims of the 
parties. In the absence of such relation or dependence, I am^ at 
a loss to perceive how a court ot equity can be called upon to 
interfere. ** Courts of equity do not take jurisdiction to com- 
pel offsets of unconnected debts " The bill does not allege 
that the debts and credits were mutual and dependent, nor does 
the proof show such to be the case. With this view, it is un- 
necessary to consider the other questions involved. 

Let an order be entered dismissing the bill. 



♦-♦■ 



Jaspsb N. Dodge t?«. £dwik Gorbin. 

No iMue roll b reqalred in ctriiorari^^xxA hence no fee can be taxed for making one. 
The plaintiflT in error, in oertioraW casei, ie entitled to an attorney fee of $16, in case the Judg- 
ment it revened. 
Sub. 6, of See. I, Act 2a, & Z. 1869, has no application to certforort caeea. 

XolaaMMo Cbrcvit, Jfay, 1«71. 
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R. F. Billy for Appellant. 
H. C, Brit/ggy for Appollee. 

By the Courts Bbown J. — ^This is an appeal from the deter- 
mination of the Clerk, in the taxation of costs. 

The appellant is plaintiff in error, and brought the origii^al 
caase into this Coart, upon certiorari^ from Jastice's Coort. 

The judgment of the Court below was reversed, whereupon 
plaintiff in error presented to the Clerk, tor allowance and taxa- 
tion, the following 

Bill of Costs. 

Attorney Fee : For proceedings before trial $10 00 

After notice and before trial 5 00 

Trial of issue of law (certitjrari,) — judg- 
ment reversed 15 00 

County Fee 2 00 

Clerk's fee 6 31 

Commissioner s fee on allowing certiorari 2 00 

Issue KoU, 75 folioa,at 10 cents per folio i • • 7 50 

Witness fees on trial in Court below : 

James De Abram, 2 days and 22 miles travel 2 32 

Samuel C. Cavenaugh 4 days and 40 * * '* 4 40 

Justices fees, as taxed in Court below 3 90 

Constable's fees in Court below 35 

Affidavit to Fee Bill 25 

Taxation of costs 25 



^ 



Total, $58 28 

The appellee (defendant in error) objected to the item 
charged for issue roll, to the costs in Justice's Court in excess 
of $7 34, and to the taxation of an attorney's fee exceeding $15. 

Rule 97 provides that" the party having the affirmative of the 
issue, and bringing the case to trial or hearing, shall prepare an 
issue roll containing copy of the pleadings and any notice of set 
off or of special matter of defence which may have been given 
under the general issue, and such roll shall be used on the trial 
or hearing instead of the original files in the cause, and such 
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orioriaal files shall not be removed irom the Clerk's office to be 
used on such trial or hearing without the special order ol the 
Court." 

Rule 98 provides that if the party required to*prepare such 
roll shall recover costs in the suit, he shall be entitled iotnx as 
a part thereof, 10 cents for each iolio of 100 words contained 
therein. 

The issue roll referred to,is to contain '' a copy of the plead- 
ings, and any notice of set off or of special matter of defence 
which may have been given under the general issue." The 
plaintif!' in error claims that the issue roll in this case consists of 
his affidavit with assignments of error and the Justice's return. 
The simple statement of the claim in connection with the lan- 
guage of the rule, would seem sufficient to justify the conclu- 
•bion arrived at by the Clerk, that the claim should be rejected. 
The plaintiff in error was compelled to make hisaffidayit in or- 
der to procure his writ. The Justice made his return and the 
hearing was had upon the original papers. 

Paragraph 3880, C, Zr., referring to the Justice's return in 
such cases, provides *'that where such return shall be so filed 
with the Clerk, the cause may be brought on to argument, at 
any term of the Court thereafter, without any assignment and 
joinder in error, unless there be an allegation of error in fact, 
and without furnishing any other copy or copies of the affida- 
vit, certtoran and return to the Court, or the opposite party 
than those filed with the Clerk." 

The costs in the Court below, $10 99, are admitted to be 
excessive, and the Clerk taxed the same at $7 34. 

Subdivision 5, of section 1, of act number 28, Sess'on Lairz 
•f 1869, provides that the prevailing party shall recover his 
costs for proceedings before notice of tiial, in '*all other civil 
actions at law,*' (i. e, those not otherwise provided for,) $10, and 
for all subsequent proceedings before trial, $5, and it is under 
this provision that the plaintifl:' in error claims the right to have 
taxed the first two items in his bill. 

We understand an action at law to be the legal demand of 
one's rights, or the form given by law for the recovery of that 
which is due. The proceeding by certiorari is designed to cor- 
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lect errors in the adjadtcatton or deterimnation o\ the matters 
to controversy between the parties, aiKl is unlike ordinary ae^ 
TioRS at law, in that by it ^ueeiions of fact are noi determined, 
but the law is applied to the facts exhibited by the record. It 
would thus Reem that the 5th subdivision of section 1, coiild 
not have been intended to apply to cases of certiorari That it 
was not iniendod is evident by reference to the 10th bubdivision 
of the same section, which provides that in all cases of certiorari 
to a Circuit Court, the plaintiff in error on reversal of the judg- 
ment shaU recover $15 00. This must be deemed concI«i6>ive, 
and the first two items in appellant's bill should be stricken out. 
The Clerk commited no error, and his decision should l>e 
affirmed. 



■*-<4m^-^ -■ - 



Tub Dktroit, Hillsdale & Indiana It. li. Co. c.s*. IIknry 

You NO HANS. 

.^(>rvice ef garnishee summoiie issued liy h Jiintice of th« Pimo» vigHiiist a cotiMratioii, biust W 
aerred ou a general agent or prluciiml ol&ceror tkw cotn{)otLy, and service on a local agent, 
luercljr, Kill not give tlio Court Jurifldict ion. 

WasMenato Cirew't, February ^ Iblls 

The defendant in error commenced suit before a Justice of 
the Peace against A, in an action upon contract, and took out 
garnishee summons in due form against the plaintifi in error, 
who, it was claimed was a debtor of the said A, which was 
xservcd on a local or station agent of the plaintiff in error at 
Manchester, and not otherwise ; and after judgment against the 
principal defendant, the Justice rendered judgment in favor ot 
the plaintiff in that suit, (the defendant in error,) against the 
plaintiff in error, for the full amount of such indebtedness, the 
defendant in error not appearing before the Justice except to 
<fbject to the sufficiency of service. 

The plaintiff in error brings the case into this Court by cvr- 
tktruri^ and assigns for error amongst other things, that the Jus- 
tice erred in rendering such judgment, as he acquired no juris- 
diction over the plaintiff in error by service of process in the 
manner stated. 



' 
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Edwin F. Uhl^ for plaintiff in error, reterred to the Laws ot 
1861, page 242, Seo. 25. 

O. R. Palmer, for defendant in error. 

By the Cffurt^ HiGBT, J. — ^The statute referred to bj coonsel 
for plaintiff in error, provides that corporations, other than ma* 
nicipal, may be proceeded against as garnishees, and that ^^ the 
gammons against the garnishee in such case maj be served on 
the President, Cashier, Secretary, Treasurer, General Agent, Su- 
perintendent, or other principal ofScer of snob corporation.'^ 

It appears the plaintiff in error, a railroad corporation, 
owned and was operating a railroad running from Tpsilanti, in 
the county ot Washtenaw, to Hillsdale in the county ot Hills* 
dale, in this State, passing through the village of Manchester, in 
Washtenaw County, having there a station for the reception 
and delivery of passengers, and that the person on whom the 
garnishee summous was served, was a local or station agent of 
said plaintiff in error at that point, having no authority except 
the care and oversight of its local business there. 

Heldy That the service was not such as to give the Justice 
jurisdiction — ^that process could only be served on one ot the 
officers expressly named, or other principal officer of 
the corporation, and that a station agent whose authority was 
confined to the business of the company at a single station on 
the road, was not a principal officer within the meaning of said 
act 

Judgment reversed with costs. 



MiLLBB F. Bsasa vs. Allkn Bassa 

Motion tor new trinL Cltatton of mnUioritioSt when the gronnd for the motion if newlj dtooov ■ 
ered eridenoeb 

Kalamano ObrenU, May, 1871. 

0. T. TuthiU, for the motion. 
Scverefudc Burrows, Contra. 
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Motion for new trial, by defendant. 

By the Court^ Brown, J. — The motion in this case is denied, 
the showing being deemed insufficient. 

One of the groands relied npon for a new trial was newly 
discovered evidence, and in support ot this ground the follow- 
ing authorities were cited : HilUard on New TriaUy 362, 382, 
384; VJoliM, (7o^c«,402; 20 Omn., 305*; 14 F/.,414; 7 Z?owo, 829; 
28 ifai/ie, 379; 7 MeiAl%; ^ Pick.lU; 18 F^,460; 20 6Wn.,305; 
•3 6rVa., and Waterman on N. 7., 1019. 

Contra : Ii must be made to appear affirmatively that the evi. 
dence could not have been discovered by due, ordinary or reasona- 
ble diligence. HUliard on New Triah, 378 ; Robinson vs. Doe, 6 
Black/.y 85 ; Gardner vs. Gardner^ 2 Gray, 434 ; People vs. Mack, 
2 Parker, 673; Simphm v&, WihonyW Jnd., ^41 ; Laflia vs. 
Eerrington, 17 HI, 399; Williams vs. Baldwin, 18 John., 489; 
SUarns vs. Allen, 18 F<., 119. 

Newly discovered evidence, merely cumulative, is no ground 
for a new trial, HUliard on N T., 180, § 13; Stimjjsonvs, Wil- 
son, 6 IntJ., 474; Ferrin vs. Protection Ins. Co., 11 Ohio, 147; 
Schlencker vs. Risky, B Scam., 483 ; Smith vs. Schultz, 1 Scam., 
499 ; Jennings vs. Jjorinj, 5 Ind., 250 ; Gardner vs. Gardnrr, 2 
Gray, 434; Manix vs, Mahny, 7 Clark, 81 ; Gardner vs. Mitchell^ 
6 Pick,, 116; Sawyer vs. Merrill, 10 Pick., 16; Whitbeck vn. 
WhUbeck, 9 Cow., 266; People vs. S. C. of N. Y., 5 Weml., 114 ; 
10 Id., 85. 

Newly discovered evidence, which goes only to impeach the 
credit or character of a witness, is not sufflc lent ground for a 
new trial. HUliard on N T., 385 ; 6 Black/., 496 ; 1 1 Barb,, 
215; 2 Denio, 109; 11 Ind., 234; 5 John.,2^%. 



McWii*LfAMS VS Davis. 

Exceptions to referee^s report. 

By the Court, Blackhan, J. — ^The referee in his report has 
set oat a summary of the evidence and the conclosion of law 
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thereon. From this summary it appoirs that the plaintiff iri» 
indebted to defendant on note and mortgage, and while abseiirs 
irom Nilea sent defendant oome money by express. On Us re- 
inrn beas^ked to have it indorsed on iiis note. This, defendant 
refased to Jo unless the express receipt was produced, which 
was mislaid. Plaintifi finally in small sums paid asd took up 
kis note. There were no indorsements on it. Some time after 
he found the receipt and presenting it to defendant demanded pay • 
ment. Then defendant claimed the money was allowed in the 
payment of the note at the time the partiee looked over their, 
mdtters and defendant gave np the note. 
The referee held : 

1. The burden of proof was on tbe defendant to show 
that he applied the money as requested. 

2, That as there was proof that no cKich indorsement was 
made, the defendant was then bound to show by a preponder- 
ance of proof that it was in fact allowed in settlement, and 
that it was not done. 

To this finding as to the burden of proof defendant excepted. 

Ifehl, The first finding is erroneous, but immaterial to the ac- 
tiifll issue, which is that the money was not applied inpayment 
of the note, and that it was not indorsed. 9 Mich, 500. 

The second finding is correct as the plaintiff had made out 
a })rima facte case. 

Where, upon the facts found by the referee, tbe plaintiff is en- 
titled to recover, an erroneous finding of law which did not 
affect the decision on its merits will be disregarded. 

The exceptions are disallowed. 



Edhon W. Cook t«. Morell Potter. 

lo an action on the case, for ueglisence, the plaintiff cannot reooTt-r nnleas there wu negli- 
gtmco on the part of the defendant, and ftecdom trcm contributory fiiult on the part of 
the plaintiff. 

Xi>gligence \h a violation of the obligation which enjoins care and caution in what wc ilo.— i« 
thewant of such caro as men of ordinary prudence would use under similar circnni- 
9tance«. 

Kalamatoo Circuit, I'a^^ 1871. 
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Jlf<ry A Buck, Attorneys ior Plaintiff 
Severcns dh Burroicz, Attorneys for Defendant. 

Charge of the Court ^ hy BrOwn, J. — Gentlemen of the Jury: 
The plaintiff in this action claims that on ttie evening of the 
30th of October, 1869, at the village of Brady, in this county, 
be had his team — a span ot horses — harnessed to a lumber 
wagon, hitched to a post or rail in the street, the rear end of 
the wagon extending out into the street, and that while the 
team were thus standing, the plaintiff rode his horse violently 
•gainst the wa^on, upsetting or partially upsetting the same, 
and thereby frightening the plaintiffs horses so that they broke 
away and ran off with the wagon, breaking it and the harness, 
to the plaintiffs injury and damage. The plaintiff also claims 
that by reason of the fright occasioned to his horses, they have 
been rendered I(*S9 safe and reliable, and that ever since then 
they have been easily frightened and occasionally break away 
from their driver, and that by reason of their being thus easily 
frightened and prone to run, their value is greatly reduced. 

It is not contended that there was anything willful on the 
part of the defendant. 

The Court is requested by the attorneys for the defendant to 
charge you, " that in orderto entitle the plaintiff to recover in an 
action of this character, where the plaintiff claims aright tore- 
cover on the ground of the defendant's negligence, two things 
must concur : negligence on the part of the defendant, and free- 
dom from contributory fanU on the part of the plaintiff." Such 
I recognize to be the law. 

If you find from the evidence that the injury com- 
plained ot was the result of an accident, not intentional, the de- 
fendant is not liable without proof of negligence amounting to 
want of ordinary care. 

By ordinary care is meant such care as is generally 
used in the every day life and conduct of men. 

If you find from the evidence that the defendant did not use 
ordinary care and diligence, still if you find that the plaintiff, in 
the manner in which helefl his wagon projecting into thehigh- 
3 
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way, was guilty of negligence, and that such negligence con- 
tributed to the injury, then you must find for the defendant. 

22 Tf/«., 245; 2 ifrcfc.,265. 

The greatest negligence on the part of the defendant will 
not cure the defect of the least negligence on the plaintiff's 
part. 

*' Unavoidable accident," is not such an accident as is 
physically impossible in the nature of things for the defendant 
to have prevented, but by unavoidable accident is only meant 
that it was not occasioned by the want of such care as the law 
holds every man bound to exercise. 8 Wend , 472. 

No one is responsible for an' injnry caused purely by un- 
avoidable accident, while he is engaged in a lawful business, 
even though the injury was the direct consequence of his own 
act. Shearman & ReJJield on Xeyl.^ ^ b ; 2 Camp.^ 600; 8 
ir<'7i</.,469 ; 18 ^. a L.,(2 Chifif/,) 638; 1 Bing., 215 ; 21 Wok/. 
618; 17 Barh.,dA. 

A difficulty sometimes arises in determining what amounts 
to negligence. The defendant would be bound to exercise 
more care in riding through a town in the darkness and where 
teams were liable to be hitched, than he would be when riding 
in the open country by daylight and where teams were not 
likely to be met with. 4 Dava^ 497. 

The best definition of negligence that I have seen, is to be 
found in the opinion of the Court, in the case of the Tonawanda 
R, Co, t«. Munger^ 5 Den.^ 265, 267. " Negligence,*' says the 
learned Judge, '* is a violation of the obligation which enjoins 
care and caution in what we do " And yet, this definition does 
not give us an idea of the extent and degree of the care and 
caution we are to use. It has been held, in numerous cases, 
that when the facts in a case of this character are undisputed, 
a question of law is raised, and that the Court should decide it. 
But if negligence is the want of such care as men of ordinary 
prudence would use under similar circumstances, it occurs to 
me that the jury with their experience and observation are quite 
as well, if not better qualified to judge as to what men of ordi* 
nary prudence would do under like circumstances, and I can- 
not resist the conviction that a jury of farmers who are in the 



I 
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habit of usiDg teams and of observing how others use their 
teams, are much better qualified than I am, to judge and pass 
upon the question thus presented. 

Now, gentlemen, the damages sustained by the plaintiff in 
this cause were the result of a combination of circumstances. 
Take away either of the circumstances, and, so far as we know, 
the collision would not have occurred. It is important, then, 
for you to enquire as to each of the circumstahces contributing 
to the injury ,and see who is responsible for snch circumstances, 
L and whether the connection of the parties with those circum- 

W stances were such as to make them guilty* of a fault — and by a 

fault we mean a dereliction from duty, a deviation from pro- 
priety. 

It is your duty to consider each of the circumstances di- 
rectly contributing to the injury complained of, and if you find 
the defendant in fault and the plaintiff not in fault, in any re- 
spect, then your verdict should be for the plaintiff, for the dam- 
ages directly and naturally resulting irom such acts of the de- 
fendant as you find were careless and negligent, such as the 
I breaking of the wagon and harness^, and if you find that by rea- 

son of the wrongful act of the defendant, the plaintiff's team 
has become and has continued to be liable, apt and accustomed 
to run away, and in a measure unmanageable, then you should 
award to the plaintiff as damages on that account whatever the 
team has been lessened in value by reason of such wrongful act 

of the defendant. 

But, it you should find from the testimony, that the plain- 
tiff was guilty of a fault in bringing about any of the circum' 
I stances without which the injury would not have been occa" 

sioned, he cannot recover. In short, the plaintiff is entitled to 
recover, if he has phown by a preponderance of evidence that 
the defendant was negligent and that he, himself, was free from 
contributory fault. Otherwise he is not. 
Verdict for plaintiff. 
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Alkxandbb Cambron vs. Db Witt C. Rbbk 



and B owned Myoioios Ibnna. By agivrawBt beCwwn thea, C «m to kecy «|> tfe» «Mi 
pwt, umI R tb0 ««t pwtorth»diTlsioDfeDO». Noitfaar putr complMd with Um agrrak 
■MBt. R*i caUle broke orar Om west pMt of tho fiaDce, upon CTi land^ AUd, TlMt B 
WW Iteblo to C for dum^^. 



This 16 BB sctioo of Irespau, Bad was sabmilted to tho 
Conrt on the following stipuhition ot facts : 

It is hereby stipulated and agreed between the above named 
parlies, bj their respective attorneys, that the following is a 
correct statement of the facts in said cause, and that said cause 
be submitted to said Court upon such statement, and the argu- 
ment of counsel npon the law, at the present term oi said 
Oourt. 

Statbmbnt or Facts. 

The above parties have owned and occupied adjoining lands 
in the Townsliip of Kalamazoo, in s^id county, for about four 
years last past, said lands being enclosed with fences and culti- 
vated by the respective parties. On or about the 15th day 
of March, 1868, the parties entered into an agreement in wri- 
ting, by which they agreed upon a division of the line or parti- 
lion fence between their respective fences so occupied and cul- 
tivatcdy and the part of such fence that each should therafter 
support and maintain, the plaintiff, by said agreement, to sup- 
port the east part,and the deftodantthe west part of said divis- 
ion fence from the point agreed upon, and that no part of said 
partition fence was kept by the parties or either of them, after 
said division, of the heighth and description required by law. 

That at divers times between the first day ot May, 1868, and 
the commencement of this suit, the cattle of the said defendant 
broke through and over that part of said partition fence assigned to 
said defendant, by said agroi^mcnt to be kept in repair, on to the 
lands of the said plaintiff, and destroyed the grass and grain then 
snd there growing and belonging to paid plaintiff, to the amount and 
value of fourteen dollars and fifty cents. 



MICHIGAN KISI PBIU8 CA6S8. 151 



CAMKao* u. RuD. 



G, I\ Doariy Attorney for PlaiDtifT. 
Satces db Edsotty Attorneys for Defendant. 

* 

By the CourfjB'ROWfi^J, — Act 179, of the Session Laws of 
1861, provides that '* No person shall be entitled to recover any sum 
of money in any action at law for damages done upon lands by a«y 
beast or beasts, unless the partition lences, by which such lands 
are wholly or in part eiici<»8ed, and belonging to such person? 
or by him to be kept in repair, shall be of the same height and de- 
.^ scription as is required by the provisions of Com. Zr., ^ 605 ;*» 

i. e.y tour feet and a libit high, and in good repair or something 
equivalent thereto. 

How should this statute be construed ? 

At. common law theownersot beasts are liable for any dam- 
ages done by them upon the lands of others; and it is only by 
Btatule, prescription or agreement that a defense can beset up. 

The langunge of the statute, above quoted, is very broad, 
and it is contended that the neglect of the plaintiff to keep up 

^ bis share of the division fence is a defence to this action — that 

bavins failed to comply with the requirements of the law, he is 
not in a position to ask the aid of the Court in his behalf. 

In Jthe case of Ayleaicorth vs. Harrington et, al,, 17 Mich.y at 
page 422, Judge Cooley, in delivering the opinion of the Court, 
says, in ri*terence to this statute, ** The purpose of its provis- 
ions was to compel every person to discharge his duty in regard 
to partition fences, at the peril of f^uch losses as he might suffer 
from the depredations committed in consequence of such neglect, 

^ by ihe beasts of thotse persons to whom the duty was owing.'* 

And at page 424, of the same case, the learned Judge says: — 
" It is very evident under these statutory provisions that the 
duty ot nny piT8on to keep up a partition fence, is one created 
by the statute in favor and for the protection of the adjoining 
proprietor.*' 

In this case, Cameron, the plaintiff, was under obligation to 
keep up his share of the division fence, for the protection of 
the delendant, lieed, the adjoining proprietor ; and Reed was 
bound to keep up his share of the fence, for Cameron's protec- 
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lion. Both parties neglected their duty. Bat it canDOt be said 
that the negligence of one naturally contributed to the negli- 
gence of the other. Each mast be held responsible for his own 
negligence. The depredations were not committed in conse' 
quence of the plaintiff's neglect, but in consequence of the de- 
fendant's neglect. The law imposed no duty upon Cameron to 
k^ep up the portion of the fence which the defendant had 
agreed to keep in repair, and over and through which the cattle 
passed to Cameron's land. ; , 

Let judgment be entered for the plaintiff for the amount 
stipulated as damages, to wit, $14 50, with costs to be 
taxed. 



Ira D. BixBY and Lobenzo Bixbt vs. Nicholas B. Rowk, 
Georqe W. Wallace and Nathan H. Bitbly. 

A (iefectlvo certiflcato of sale of real eitate, upon execution, may be amended by the person 
'* Wking the «alc, even after his term of oflBce has expired, 

"• . •« Van Buren Circuity ApriUlVi: I. 

This was an action in assumpsit on promissory note made by 
defendants. 

Suit commenced by declaration. Personal service on all the 
defendants. iVarr. filed December 24, 1867. No appearance by 
either defendants. 

January term, 1868, default of defendants entered and 
made absolute, and on the 22d of January, 1868, judgment ren- 
dered for plaintiffs for amount of note, interest and costs. 

Afterwards the costs were taxed and execution issued tr> the 
Sheriff of Van Bureu Co., (Edwin R. Farmer,) and on the 23d day 
of June, 1868, was levied on lots 7 and 8, block 3, Union Addition 
to the village of Lawton, Van Buren Go. 

Sale made, August 8, 1868, at 1 o'clock P. M., at the Court 
House in Paw Paw, and lots bid off by plaintiffs, for amount of judg- 
ment, interest and costs of sale. 

I^laintiffs waited the expiration of the fifteen month's redemption 
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right, and then, on examination and on taking counsel, found that 
the Sheriff's certificate of sale was defective, omitting to state the 
name of the person to whom the premises were sold, and also the 
amount for which they were sold. 

A motion is now made by the plaintiffs in behalf of the Sheriff, 
for an order of the Court, granting to Edwin R. Farmer, late Sheriff", 
leave to amend his certificate of the sale of said real estate, accord- 
ing to the facts of said sale. 

Motion Ex parte, 

Bi/ the Courts Brown, J. — Can a Sheriff amend his certificate 
of sale of real estate ; and if he can, will the Court permit him to 
do so, after his term of office has expired and he is no longer hold- 
ing that office ? 

J. W. Brees^, for the motion, contends that it is settled that a 
Sheriff may amend his certificate of sale of real estate by leave of 
the Court. 1 Bouff. Mich, i?., 42. This was an attachment suit and 
judgment by default, and the defendants moved to set aside the judg- 
ment and all subsequent proceedings, for irregularities, and the 
Court refused the motion, assigning as one ground therefor that the 
Sheriff had a right to amend his return in the Circuit Court. 2 C 
Lawsy page 1201, § 4418. 

It has been held that a Sheriff" may amend his certificate of 
sale where he has omitted to describe the parcel sold. 1 Cowen, 430. 

He may also strike out a, parcel which should not have been sold. 
8 Howard'^ Pr., 79. A case in 1 Cowen^ 218, gives a form of or- 
der of amendment and is very similar to the present case, showing 
that the late Sheriff may make an amendment by leave of the Court. 

The recitals in a Sheriff^s deed are amendable. 13 Wend., 29, 
and so of variance between the judgment and execution. 4 Wend.^ 
462. 

There seems to be abundant authority to the effect that a Sheriff 
who made the sale or his successor in office may make a deed. 2 
G. Laics, page 937, § 3151 ; 3 Mich,, 436 ; 3 Cowen, 75. 

As to when a Sheriff may complete execution process in his 
hands, see 1 C. j&.,page 210, § 431; page 207, § 418. 

As to re-sale on execution by Sheriff, after he had gone out of 
c»ffice, see 5 Bin, 228; 4 BarL, 180. 
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This motion is msde on the part of the pkmtiffii in execution, 
and the question of lache$ does not arise. 
The motion is granted. 



SUGGESTIONS TO LAWYERS. 
By C. R, Brows. 

Read no authority from reports, without first having exam 
ined the case so as to be able to state the main facts. 

Read only so much as bears directly ^upon the point. If the 
Judge comprehends readily, nothing more is required. If he 
does not, all that you read, not bearing directly upon the point, 
only tends to confuse rather than enlighten. 

Never read an authority to support your position when the 
Court concurs with you. It is proper to a&k, whenver a qaes* 
tion arises, if the Court entertains doubts, and upon what partic- 
ular^points ; and while the Judge, in doubtful cases, should not 
decide without a full hearing, it is considered to be no compro- 
mise of that dignity which pertains to the Bench, for the Judge 
to intimate to counsel the points upon which he desires argu- 
ment and authorities. If the Court intimates a desire not to 
hear you, you may take it for granted your opponent will give 
the Court the benefit of his researches, if he disagrees with you, 
and you will then have an opportunity to be heard, if the first 
impresnons oi the Judge have been modified or changed. 

Don^t except to rulings which you know are purely discre- 
tionary. It is difficult for the Judge, in such case, to determine 
what motive dictates the exception — whether it is from force 
of habit, ignorance of the law, or to annoy the Court and lum- 
ber up the record. 

One exception upon the same point, and involving the same 
principle is just as effectual as a dozen. Hence, when a ruling 
has been made upon a question deemed to be vital, it is diffianlt 
to conceive what is to be gained by interposing objection after 
objection upon the same point. 
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Never ask the same question more than twice to the same 
witness. If he tries to evade your question, the jury and Court 
can hardly fail to discover it, and will weigh the testimony ac- 
cordiog to its merits- By pressing even an an willing witness to 
an unreasonable extent, jurors are very apt to get the idea that 
you are trying to persecute, or that you are hard pressed to 
make out your case. 

The cross-examination ot an honest witness should be con. 
ducted with candor, and the questions put should be dhfctly to 
the point in issue. A different course of examination is almost 

)^ sure to prejudice a jury against the attorney, and too often, it is 

feared, against his innocent client. 

In the cross-examination of a witness whom you believe to 
be dishonest, it is well to measure his mental calibre betore open, 
ing your broadside upon him. Too many attorneys take it for 
granted that they are so much sharper than the witness that 
they will have no difficulty in exposing his falsehood ; when, in 
fact, it often happens that the questions put, only serve to point 
out to the witness any inconsistencies that may have appeared 

i in hie testimony in chief, and thus enable him, so to speak, to 

cover his tracks with trcsh falsehoods. 

It is unfortunate for the client when his counsel, forgetting 
his duty as an officer of the Court, seeks a petty quarrel with a 
witness, and when he conceives he has said a sharp thing, or 
has cornered the witness, to appeal to the jury with a broad tri- 
umphant grin, indicative of a degree of self-satisfaction, seem- 
ing to say, *' I've got him now. Didn't I do that nice ?" In 
nine cases out of ten, of this character, the jury, if allowed to 

I answer, would say, " Yes, you have bullied an honest witness 

into a falsehood. It is unfortunate for the cause of truth, that 
you have not less cheek and more brains " 

• Some lawyers, if permitted, indulge in cross-har controver- 
sies, and seem to relish it. It is hardly necessary to remark 
that such a habit should be avoided. 

The habit of making constant objections to the introduction 
of evidence, without being able to assign any reason for 
such objections, indicates a desire to suppress the truth, and ^ 
jury are not slow inng discoverithat fact. 
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In almost every cause there are many facts important to the 

issae known to both parties. In such cases it is believed that 

honest attorneys will not hesitate to admit such facts at the com* 

menceraent of the trial, and thus save much valuable time and 

expense. 

The rules of practice, and the i ules of evidence, are de- 
signed to develop the truth as to matters in controversy be- 
tween the parties, and when these rules are urged and their op- 
eration invoked to suppress the truth and strangle justice, it is 
like stealing " the livery of Heaven to serve the devil in." 



» «#> * 



Kdward W. Ladd v$. The Methodist Episcopal Church of 

East Saginaw. 

It if no gitNind for th« tmisfiMr of a cauM, under section 3445 of the Cbm^td lovw, that the 
Jadge of the Circuit Court has been consulted or employed as counsel in the cause, unless 
such oonsoltation or employment took place before the statute took effect. 

Soffinaw CVrciot, Jime, 1871- 

This .was a motion to set aside an order of the Circuit Court Com- 
miasioner of Saginaw County, transferring the above entitled cause 
from the Saginaw to the Wayne Circuit. The petition for that pur- 
pose was made by the plaintiff to the Commissioner, and as a cause 
of transfer set forth, *^ that Hon. John Moore, the Circuit Judge of 
said county, has been consulted and employed as counsel in the sub- 
ject matter to be litigated in said cause, and has since assisted in the 
trial of said cause/' The application for the transfer was claimed to 
be based upon section 3445 of the Compiled Latc$. 

I M, & JET. P. Smith, for Plaintiff. 
ff, Josliny for Defendant. 

Bi/ the Court J Grier, J. — The stiitutc upon which the order of 
the Commissioner was founded, is as follows : " Whenever any civil 
Hiiit or proceeding shall be pending in any Circuit Court in this 
State, either on the law or equity side of said Court, iu which the 
Judge of said Court ahaU be interested as a party, or as a member 
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of any corporation which is a party'to said suit, or has heretofore 
been cousulted or employed in the subject matter to be litigated in 
said suit, or in which he wciuld be excluded from sitting as a juror, 
by reason of consanguinity or affiinity to any party to said suit, the 
same may be transferred to some other Circuit Court, in the manner 
provided by tnis act." 

By the language of the act referred to the fact that the Judge 
of the Circuit has been consulted or employed as counsel, is not a 
cause for transfer-, unless such consultation or employment had taken 
place before the act took effect. The words used are, *^ ha$ hereto- 
fore been cousulted or employed," &c., while as to the other causes 
of transfer named, the term '* skali be^** is used, making a clear gram- 
matical distini^tion between the different causes of transfer. It is 
not denied by plaintifTs counsel that this construction must prevail 
if the words are construed according to their exact grammatical 
sense } but it is claimed that no reason exists for such a distinction , 
and that the same necessity exists for a transfer in one case as in the 
other. 

It is a sufficient answer to this position to refer to a few well set- 
tled rules of statutory construction : 

*^ It IB a rule of universal application that effect must be given 
to the words used by the Legislature, if there be no uncertainty or 
ambiguity in their meaning." 4 McLean y 463. 

" Where a law is plain and unambiguous, whether expressed in 
general or more limited terms, there is no room left for construction , 
and a resort to extrinsic circumstances is not permitted for the pur- 
pose of ascertaining the meaning, and in such cases the legislative 
will must be obeyed." 9 Pet,, 266; 2 Cramh, 358. 

*' Where legislative expressions are obscure, courts may give a 
reasonable interpretation to them, but they have no right to distort 
those which are clear and intelligible." 18 Maa., 324. 

The construction should be such ^* that if possible, no sentence, 
clause or word, shall be treated as superfluous, void or insignificant." 
22 Pick., 571 ; 2 Mick., 138. 

Now, to attain the result contended for by plaintiff, it would be 
necessary to strike out the words, has heretofore been," and insert in 
lieu thereof the words, "shall have been," or "shall be," a form 
which it is competent for the Legii»lature only to exercise. For the 
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Court to do SO would be a clear arrogation of legislative power en- 
tirely contrary to the theory of our system of government, and in- 
consistent with the genius of our republican institutions. The legis- 
lative will having been expressed it must be obeyed. It is not for 
the Court to criticize the reasons of the Legislature, but to ascertain 
its will, and to give that will effect. 

The motion to vacate the order of the Commissioner must be 
granted. 



William Gilbert vs. Delos Siiowermax eU al. 

Wlienet^r a locality lOMf its ebanoter as a plar« suitable fur a plaoe of residence and becomtss 
eweatially a manoftcturiDg neighborhood, whore the buslnees generally carried on is hoe- 
tile to and inconsistent with its use as a place of n>sidenoe, a court of equity will not inter* 
fere to prevent the carrying on ^ the bnsiness of mannfafttnring, even thovgh the trem- 
bling motion and nolae thereby occasioned, renders it almost impossible to use adjoining 
premises ss a dwelling. 

Wayw drcuU, July^ 1871. 

Wards Palmer, for Complainant. 
Moore rf? Gnffin^ for Defendants. 

Bt/ tJhe Court, Patchix, J. — This is a bill for an injunction to 
close a a grist mill situated on Jefferson avenue, in what is known 
as the Union Block, in the city of Detroit. 

The mill was put in an ordinary building, used for the purpose 
of a store, but with buildings on each side, and upon a foundation 
.separate and distinct from the walls of the buildings. 

It is conceded that the complainant has resided over the store 
next to the mill a number of years before defendants put in the ma- 
chinery, and while it was being put in, and that he did not make 
any objection to it, and has not since that time until the bill in this 
case was filed. 

It is claimed on the part of the complainant that the trembling 
motion and noise caused by running the mill is so great as to be a 
nuisance and that it is impossible to use his own premises for tLe 
purposes of a dwelling, as he has before the mill was placed there. 
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It is claimed oa the part of the defendants that the block is not suit- 
able for dwellings, and that the business of milling as conducted by 
them is in keeping with the business carried on in the remainder of 

the block. 

The question involved in the case at bar is, whethar a given lo- 
cality, having once been used for a certain purpose, can afterwards, 
and while it b being used by those occupying it in the first instance, 
bo so used by a new comer as to effectually drive out the first occu- 
pant, or, in other words, if « locality be first used for purposes of 
dwellings, must it ever afterwards be occupied for the same purposes, 
or, vice verta, if for purposes of manufacturing, must that particular 
locality be exclusively used for that purpose? 

Except as establishing general principles in regard to the sub- 
bject, the books can be of but little use. 

So much depends upon the circumstances of each case that it is 
impossiple to lay down any general rule that will apply to all. — 
That no man can forsee what particular localities in a large city will 
be used for purposes of residence or otherwise, perhaps will bo conce- 
dad by all. Any one ac<}uainted with the early history of our own 
city will concede that business does not remain in particularlocalities, 
but is constantly advancing as the city enlarges. 

It is quite clear that business suitable to be conducted only in 
the outskirts of a city, such as cattle yards, etc., must give place to 
others whenever the particular locality can no longer be called out- 
skirts, but has become a thickly populated" portion of the city proper, 
where it would be conceded in the first instance to be improper Ui 
establish such a class of business. The same rule certainly ought 
to apply to residences. Whenever a locality loses its character as a 
place suitable for them and becomes essentially a manufacturing 
neighborhood, where the business generally carried on is hostile to 
and inconsistent with its use as a place of residence, the one must 
give place to the other. 

It follows, therefore, that in the case at bar, residences having 

generally been superseded by business, the locality can no longer be 

considered as adapted to any other purposes than business, and the 

tew domiciles that chance to remain must from the necessities of the 

Ciise change their locality. 

The motion for an injunction must be denied and the bill dis- 
missed with costs. 
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Kmort O. BRroas vs, John H. Kaufman, Williamson Mason, 
Isaac W. Willard, Augustus E. Hardee, Warren 6. Kinnky, 
Wilson Lee, Albert R. Wildet and Peter Gremps. . 

When m dcfendBiat has way relief tapray, beyond wbat tli« Mope of the oomplaiBanl's Mil vfT 
ftimiah bim, he must Me a eroee bilL 

To entitle a defendant to a decree a^nst hie oo-defendaot, a crooa bill it nrri— ry. 

Where premises bare been mortgagedf and snbeeqnently parcels of or nndirided intcreets ia 
the same lands have been conreyed or incumbered, on a foredosnre of such mortgage the 
promisee must be sold in the Inveneofder of such ooBTeyanee orineambrances. 

TamBtirm Ortmt, AprO, Itnu 

This action was brought to foreclose a mortgage. The facts 
as shown by the evidence are 'as follows : On the 10th daj of 
October, 1865, Isaac W. Willard and Peter GrempSrtwo of 
the defendants, were the owners and tenants in common of the 
premises described in the mortgage which the complainant 
seeks to foreclose. On that day, Kaufman, who held a contract 
for the sale and purchase of the land, took a deed therefor, pay- 
ing Willard the sum of about S735, and executing a mortgage 
to Gremps to secure his share of the purchase money. On the 
11th of October, 1865, at 10 o'clock A. M., this mortgage was 
recorded. The defendant. Mason, advanced the money paid to 
Willard, and on the 11th of October, 1865, took a deed from 
Kaufman ot an undivided one half of the premises, which deed 
was recorded on the same day, at 12 o'clock M. 

For the undivided one-half interest in the premises sold by 
Kaufman to Mason, Mason was to pay something more than 
the amount paid to Willard, but how much more does not ap- 
pear. Whatever the balance was, Mason secured by mortgage 
to Kaufman, which, Mason swears, has been paid and dis- 
charged. When Gremps recorded his mortgage he knew noth- 
ing of the conveyance to Mason, but swears that he only ex- 
pected to get a mortgage on one-half of the land. 

Some time after the execution of the deed from Kaufman to 
^Mason, Kaufman conveyed an undivided one-fourth interest to 
the defendant, Hardee, who mortgaged the same to the defen d- 
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sat, Lee. After vardd, and in 1888, Kaafmaa conveyed all the 
interest he had retained (an undivided one-fourth) to the de- 
fendant Warren 6. Kinney. Gremps assigned his mortgage to 
Briggs after the maturity of the note which it was given to es- 
cure, and this suit is brought to foreclose that mortgagpe. 

About three months after the execution of the mortgage 
from Kaufman to Gremps, Mason discovered for the first time 
that the mortgage was upon all the land, instead of an undivi- 
ded one-half. 

The defendant Mason, in his answer, prays that the mort* 
gage shall be declared a lien on the undivided half of the land 
in which he has no interest ; while Lee insists that it should 
be declared, according to its terms, a lien upon the whole of 
the land. 

Lee^s solicitor contends that at the lime he took a mortgage 
upon the land, the record showing the Kaufman mortgage to be 
a lien upon the whole premises, it would now he inequitable to 
declare it a lien upon the half only, upon which he has since 
taken a mortgage — that such a decree would destroy or lessen 
his security. 

Stephenson & Bamunij Solicitors for Complainant. 

Balchy Sm'dei/ & Balch^ Solicitors for defendant Mason. 

Upton it Tuckfr^ Solicitors for Hardee and Lee. 

J[y tl^e Courts Brown, J. — I think it is quite clear from the 
testimony, that as between Mason and Gremps, or between Ma- 
son and Briggs, who took the assignment of the mortgage, 
if the pleadings would warrant it, Equity would require that 
the mortgage be declared a lien upon the undivided half of the 
premises retained by Kaufman when he deeded to Mason. 
There is nothing in the testmony of Kinney, Mason or G^mps, 
showing what, if any knowledge, Hardee or Lee had as to the 
equities between Mason and Gremps. 

On the 20th of April, 1871, a stipulation closing proofs was 
filed, signed by Stephenson & Bamum, for the complainant, Up- 
ton & Tucker, for the defendant Lee, and Balch, Smiley A 
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Balch, for the defendant Mason. Suheequently the solicitors 
for the complainant consented to permit the defendant Lee, to 
put in farther testimony, which was accordingly taken. Mason 
was not a party to this latter stipulation, and hence conid not 
be affected by this testimony. 

Lee insists that the maxim " Le</e§ vigilantlbut nondormienfi- 
hus »iihveniunt^ should be applied to the defendant Mason, and 
himself— that Mason having slept upon his rights is estopped 
from asking relief from the mortgage as it appears oi record, 
since such relief would prejudice his (Lee's) rights under the 
Hardee mortgage. 

The relief asked for by the defendant Mason, involves the 
necessity of a litigation between him and his co-defendants. Un- 
der our system of eqnity practice, not requiring defendants to 
serve upon their co-defendants notices oi their pleadings and 
proceedings, it is difficult to perceive how a decree can properly 
be made in favor of one defendant against his co-defendant. 

The defendant Mason, asks substantially, that the Kaufman 
mortgage be corrected to correspond with the original intent of the 
parties. Now it is a well settled rule that ^' a defendant canno 
pray aoythiDg, in his answer, except %o be dismissed the Court/' and 
*' if he has any relief to pray, or discovery to seek, he must do so by 
a bill of his own, which is called a cross bill. 2 Barb, Ch, Pr^ 126 ; 
Lube's Eg. Fl.^ 39. 

^* A cross bill is used to settle conflicting claims between co-de- 
fendants, which it is found necessary to adjust before a complete de- 
cree can be made upon the subject matter of the original suit and 
the rights of the parties therein.*' 2 Barb. Ch.Pr., 127; Miff. 
Eq. PL J 81 ; and '^ a cross bill is necessary to enable a defendant to 
have a decree against a co-defandant.'' Talbot vs, Mc(Jee^4 Monro'' 
M9. 

In the case of Pattison et. oL vs. Hull et. al.j 9 Cotccn, 747. it 
was held that a cross bill is always necessary where the defendant is 
en titled to some positive relief beyond what the scope of the com- 
plainant's bill will afford him. 

Under the state of the pleadings in this case no decree can be 
made discharging the lands of Mason from the lien of the Kaiifman 
mortgage. The case must be disposed of by the well settled rule iu 
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reference to the uiarshalling of assets and securities. It must be re- 
ferred to a comuiissiouer to report the amount due on the mortgage, 
and on the coming in of that report a decree must be entered for 
the payment of the sum found due^ and in default of such payment 
that the premises he sold in the inverse order of alienation. 

The answer of Mason prays his premises be decreed discharged 
from the lien of the Kaufman mortgage. This cannot be done. It 
also prays that the lands be sold in the inverse order of alienation 
and incumbrance. Such a prayer is not for affirmative relief, nor 
does it seek to abridge the complainant's rights. The order in 

I which the premises are sold cannot affect him. 

In the case of Cooper vs. Byxlej/^ 13 Mich., at page 474, Camp- 
bell, J., in delivering the opinion of the Court, anjB : " It has al- 
ways been understood to be the settled law of this State that, where 
mortgaged premises are conveyed or incumbered in parcels they are 
upon a foreclosure, to be sold in the inverse order of such convey- 
ances or incumbrances, unless the mortgagee will be prejudiced by 
having the property sold in parcels.'' The reason assigned in the 
books for this rule is, that where one is owing a debt, his own prop- 

I erty should be held to discharge that debt, before taking the prop- 

erty of his grantee. And this equity having arisen in favor i^f the 
first purchaser, must remain in hi^ favor against any subsequent 
equities of other parties derived from his grantor. The reason of 
the rule applies with equal force where undivided interests are con- 
veyed or incumbered as when separate parcels are conveyed or 
incumbered. For authorities on the question of marshalling securi- 
ties, see Mason vs. Patpie, Walker^ s Ch.R.,4b9; Caruihers vs, 
HaUy 10 Mich., 40 ; James m. Brown^ 11 Id., 25 ; Cooper vs. Byx* 
Uy et. al, 18 Id., 463; 1 Story's JSq. Jur., § 633; Howard Ins. 
Co. vs. Haluy, 4 Sandf., 666; ^8 N. Y., 271 ; Chapman vs. Fert, 
17 Id., 125; La Fbrge Jns. Co., vs. Bell^ZZ Bar6., 271; Commer* 
mercial Bank vs. Reserve Bank. 11 Ohio, 444 ; Guion vs, Knapp^ 
6 Paige, 35; Grosvenor vs. Lynch, 2 Id., 300; Stuyvesant vs. 
Hale, 2 Barb. Ch. H., 151; Ayers vs.Husted,l5 Cbnn., 504; 
Basting's Case, 10 Wa/ts, 303 ; Shannon vs. Marsellis, 1 JV. J. Ch.y 
413 ; Wickoff vs. Davis, 3 Green. Ch., 224. 

Let it be referred to a commissioner to compute the amount due, 
jmd on the ooming in of his report^ tike % deoree direoting a mle of 
5 
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the mortfi^aged preuiises, in default of payment, in the order I have 
indicated, governed by the abstract of title submitted in evidence, 
and selling so much of the premises as shall be necessary to satisfy 
the morto:age with costs of ft)recIosure and sale. 



J KAN 0'iiAB.Vr«. MiCflAKL McEnNY. 

1 . A writ of HttiichmeDt IsMMd from • Jiutioe*^ Court miMi hf terved by wMxin; th« ROoda of 
tbv debtor and by leaving: a copT of the writ and iDTentory with the defrndaat, If he can 
be foaiid In the ctmnty ; if not ao found, snch copiet rnoBt be left at hie last plar« of rasi- 
deuce if there be any rach place in tliecoanty, and if not, then by Ipaving the aame with 
nny person in nhoee poesesalon the goods may be found ; and unlen the oopiM are aerred 
in one or the otlier of the mode* indicated, the Court acquirea do Juriadictioii ov«r tba de 
fcndant. 

2. WhiTP in an attachment proceeding the goodi were eeisod, bat no rach nenrioe waa made 
*a»togive the Court Jurisdiction over the peraun of the defendant, and on the retnra 

of the writ the Juatioe continued the canae to a faturo day, and the defendant i4>paared b^ 
fore the Juatioe prior to the adjourned day and demanded trial, Bfid^ that auch appaannea 
w«A a wairer of aenrice of proceaa, and th it the defendant thereby sul^lected his parson to 
theJuriii«Uction of the Justice. 

WathtoMw Cuxuit, Mtrek, tSTl. 

This case comes up from Justice's Court- on certiorari. 
The defendant in error sued out a writ of attachment against the 
l^ooils and chattels of the plaintiff in error. The Constable who exe- 
cuted the writ made the following return : 

'• By virtue of the within attachment, I, Orin A. Wait, on the 
27th day of June, 1870, seized the goods and chattels of the defend- 
ant, meiitioued in the inventory, of which the annexed is a copy ; 
and I further return that no one could be found in whose possession 
tiio said goods and chattels were, and that no person could be found 
nt the la-st plac(i of I'esidcnce of the within named defendant with 
\%hijui to leave a cop}' of the writ and inventory hereto annexed. 

Dated July 8th, 1870. O. A, WAIT, 

Deputy Sheriff.'' 

The writ was returnable July 8th, 1870, at one o'clock P. M.,at 
V \:. ^5 1 '.. V *^ ^ pMr^t'^f. hv hi<» attorney, appeared and filed hisdec- 
i.....i. i'.». till i!ici\'U|.» ••!, til.' .1 •jl*fi<l.iiit nt»t apptrriring, the Justice 
t'bcvad :iij ordtrr lidjOuruing the vu>ii^ uutti the \:itb gf Aikfait^ 
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1870, at one o'clock P. M. Jaly 26, 1871, the defendant, bj A. E. 
Hewe^t, entered his appearance and requested a trial, pursuant to § 
8686, (7. L.J which provides that, " If the allachment shall not be 
personally served upon any of the defendants, and none of the de- 
fendants shall appear on the return day thereof, the Justice shall 
continue the cause for not lees thai thirty, and not exceeding ninety 
. days ; and in such cascj no hearing shall be had or judgment ren- 
dered thereon, until the expiration of that time, unless the defend- 
ant shall sooner appear and request a trial ; in which case the Justice 
shall appoint a day for the trial of such auit, and cause notice 
i^ thereof to be given to the plaintiff." 

The appearance of the defendant was in writing, addressed to 
the Justice, notifying him of his, Hewett's retainer, and demanding 
an immediate trial. No question is raised as to Hewett's authority 
to appear for the defendant On filing the defendant's notice and 
demand for trial, the Justice notified the parties that the cause would 
be tried July 28th, 1870, at one o'clock P. M. July 28th, the case 
was called, and the plaintiff appeared by hb attorney, G.R. Palmer, 
and the defendant by his attorney, A. E. Hewett, who moved to 
f have the cause dismissed, assigning as grounds for his motion, the 

following : 

" 1. The officer's return on the original writ does not show that 
the writ was ever served on the defendant, either personally or other- 
wise, as per sections 27 and 28, of chapter 117, of the Compiled 
LawMot Michigan. 

'* 2. That the writ of attachment was never served on the 
defendant personally, nor was it left at the last place of resi- 
I denoe of the defendant, nor was it left with the person in 

whose possession the goods were found, but that the copy of 
said writ was delivered over to the Justice by the officer whose 
duty it was to serve said writ." 

The motion was overruled, and on motion of the plaintiffs 
attorney the cause was adjourned until the 12th of August 
next following. August 12th the plaintiflT appeared, and defend- 
ant not appearing, plaintiff proceeded to prove his claim, and 
took judgment for $60 and costs. 



^66 MtctaidAn kteij^kktjs OAstt, 



(yHiBA M. MtiBnT. 



The refusal of the Jostioe to diimlss the caase for want of 
jurisdiction is assigned as error. 

A. E. Reweti, for Plaintiff in Error. 

G. R. Palmer^ for Defendant in Error. 

By the Conrt, Brown, J. — ^The statute requires the officer 
serving the attachment to serve a copy of the writ and inven- 
tory upon the defendant if he can be found in the county ; if 
not so found, to leave such copies at the last piace of residence 
•f the defendant, if there be any such place in the county, and 
if not, then by leaving the same with any person in whose pos- 
session the goods mav be found. (7. Xr., § ^ 8679, 8680. 

It the defendant could be found in the county it was the 
duty of the officer te make personal servive ; if he could not 
be so found that fact should appear in the return. The return 
shows, by implication at least, that there was such a place as 
defendant's last place of residence within the county. If then 
pergonal service could not be had by reason of the defendant's 
absence, it was the duty of the officer to have left certified cop- 
ies of the writ and inventory at such last place of residence ; 
and the fact that he could find no person there with whom to 
leave his papers is no excuse for a non-compliance with the re- 
quirements of the statute. 

It is clear that the service of these certified copies, in one or 
the other of the modes required by law, is requisite to consti- 
tute a complete and' perfect service of the attachment. 2 
Waits Law dh Prae,, (2d Ed.,) 174. And as there was no per- 
sonal or substituted service, no jurisdiction was acquired over 
the person of the defendant by virtue of any act of the officer 
who attempted to serve the process. 

The defendant, by his authorized attorney, caused his ap- 
pearance to be entered, pursuant to the provisions of ^ 3685» 
C7. X., and demanded a trial. The plaintiff bad already filed 
his declaration. If the appearance of the defendant was a gen- 
eral appearance he thereby subjected his person to the jurisdie- 
Uon of the Court. It is well settled that all appearances are to 
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be taken as general, nnlese at the time of entering such appear- 
ance, the party expressly specifies his appearance to be for some 
special purpose other than for contesting the canse on its mer* 
its. Here the defendant appeared and demanded a trial, 
thereby presenting an issue on the merits. Whether such ap- 
pearance conferred jurisdiction over the property of the defend- 
ant is quite another question, and one I am not now asked to de- 
cide. See WaU vs, Willeft,2 Hilf., 212; and see contra, 15 Ohio, 
435. 

The Justice was not called upon to order the discharge of 
the property, but to dismiss the cause. The defendant having 
subjected his person to the jurisdiction of the Justice, his mo- 
tion came too late. 

The judgment of the Court below muKt be affirmed with 
costs. 



Cecil D. Grimeh vb, Ebenezer D. Howard. 

1, Where a penoo oontnets to do certain work and ftimi«]i matariala, and abaodoos his con- 
tract withont &alt of tho other party, he will not be permitted, In a ooit on a quantum 
meruii for his Mnrlcet and materiiili to recoTer a «nm exceeding the contract pr'oe. In laeh 
caw the damagee to which he ii entitled, ie the valoe of the work done and materials fUr* 
niahcd, not exceeding the contract price, lets thecoetof completing the work and any dam- 
age! the defendant may hare sustained by reason of snch failnre. 

2. Where snch oontiaet is abandoned through the fault of the employer, the employee may 
reooTer the Talue of hli serricos and materials ;. and in determining the value of snch ma- 
terials and labor the contract of the partiee may be considered, though such contract is 
not, necessarily, conclusive. 

KakmoMoo Cireuit^ Majf, 1871. 

Appleton & Bills entered into a contract with the defendant to 
do certain work upon and to furnish certain materials for a dwelling 
house to be erected for the defendant at a stipulated price. Before 
completing the work Appleton & Bills quit the job, claiming that 
the defendant failed to comply with his part of the contract; also 
claiining that the contract was mutually rescinded, and thereupon as- 
signed ther claim for their work and labor, and materials they had 
furnished, to the plaintiff, Grimes. 

The defendant claimed that he had paid a just^and fair sum for 
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The People rs. William O'Habe, Joseph Forney and Lewis 

Watebbuby. 

Ailar the trial bM ftctoally commenced, the Court has no power to order that the names of ad 
fUtlonal witneaue, known before the trial, may be endoned upon the information. 

Utty drmO, Jisy, 1871. 

C H, Denuoriy Prosecuting Attorney, for People. 

A. McDonellj A. C. Maxwell sxid Isacw. JMars/on, for Defend- 
ants. 

By the Courtj GrRiBR, J. — After the trial of defendants on a 
charge of grand larceny had commenced and after several witnesses 
on behalf of the prosecution, whose names had been properly en- 
dorsed on the information, had been sworn, the Prosecuting Attor- 
ney asked leave to endorse upon the information the names of addi- 
tional witnesses. It appeared that the witnesses were known to the 
Prosecuting Attorney before the trial, but through inadvertence 
were omitted. The application is opposed by the attorneys for de- 
fendants. 

The statute upon the subject provides as follows : '' AH informa- 
tions shall be filed during term, in the court having jurisdiction o^ 
the offence specified therein by the Prosecuting Attorney of the 
proper county as informant ; he shall subscribe bis name thereto, 
and endorse thereon the names of the witnesses known to him at the 
time of filing the same ; and at such time before the trial of any 
case as tbe Court may, by rule or otherwise, prescribe, he shall also 
endorse thereon the names of such other witnesses as shall then be 
known to bim." 

By this statute it is clearly intended that the names of witnesses 
known to the Prosecuting Attorney before the filing of the informa- 
tion, must be endorsed thereon before such filing; and that at any 
time hffore th". trials he shall endorse the name^ of such witnesses as 
shall have become known to him after the filing of the information. 
But the statute is silent as to what shall be done in case any wit- 
nwM sbftll be dicKTov^rri aitor tlie c^ammeneemeDt of the trial,—* 
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H«t the case at bar is clearly within the provisions of the statute. 
It was meant for the protection of the accused, and was therefore 
mandatory. To hold that it is within the discretion of the Court to 
allow the names of witnesses known before the trial, to be endorsed 
after the commencement of the trial, would oe to declare that the statute 
is merely directory. Such a doctrine would be dangerous^ and 
would tend to overthrow the safeguards thrown around the accused 
by the policy of our laws. In this case the names of the witnesses 
were known to the Prosecuting Attorney before the trial, and it was 
the intent of the statute to compel him to make that knowledge 
known to defendant, in the manner designated, before the trial, and 
thus prepare him for trial. Of course the statute does not apply to 
che case of rebutting witnesses. 

The application must be denied, the Court having iio discretion- 
ary power in the case. 



Thales L. Buck vs. Madison Miller. 

Under Soc. 5597 of th« ObmptUd Lawt^ m Mnended by the act of 1871, (Lawt qf 1871, page I9'i,) 
the plaintiff, in an action upon contract for tho reooverjr of damages, ]a not antitled to 
coats unleM the damages reooTered by him exceed flOO—bnt the defendant is in snch case, 
ander Sec.56C9, C. X., entitled to costs against the plaintiff. 

WiuhUMW Curcuit, ifoy, 187 L 

This was an action upon contract commenced in this Court for 
the recovery of damages — the plaintiff's claim exceeding 9300. On 
the trial the plaintiff recovered $80 77 damages. The plaintiff 
moves for final judgment for that amount and his costs of suit, ba- 
sing his claim for costs on the 4th subdivision of Sec. 6597, of the 
Compiled Zrairt, as amended by the act approved April 17, 1871, 
{Laws of 1871, pages 192, 193.) 

The defendant also moves for judgment for costs, on the ground 
that the damages recovered by the plaintiff are less than $100. 

C» JosUnf for Plaintiff. 

ff, J. Beakfi, for Defendant. 
6 
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By the Court ^ Higby, J. — By tlie section referred to, a.** 
nmondedj it is enacted in bubstaoce, that if the plaintiff recover 
judgment he shall recover his costs : " Fourth^ in all actions of re- 
plevin, and in all actions for the recovery of any debt or damages, 
or for the recovery of penalties or forfei tares, in all cases where tkr 
Court has e.rc7tu(ve or concurrent jurisdicthn." 

It is claimed in behalf of the plaintiff, that as the Court had ju. 
risdisdiction of this cause, and as it was for the recovery of damages^ 
and the plaintiff recovered a judgment, he is entitled to costs. 

The jurisdiction of the Court is not disputed. It is well settled 
m this State, that in an action of this nature, the test of juntidictioik 
\s the amount claimed by the plaintiff in his writ or declaration, and 
not the amount recovered on the trial. Strong vs. Dnnith, 3 Mich., 
466; LiJcster vs. Carver, 16 /r?., 484; Mcrrtd vs, Bntier^lS //., 
294. 

If then we consider the words, " exclusive or concurrent jurisdic- 
tion," as used in this (4th) subdivision, as referring to the action it- 
self and the authority of the Court to try it and render judgment 
in it, the plaintiff's claim must inevitably prevail. 

But is that the sense in which those words were there used ? — 
Does this construction lead to the result which was manifestly in- 
tended by the Legislature ? If so, and it was intended that the 
plaintiff should recover costs in all actions for the recoveiyof dam- 

uges in which he may recover judgment, without regard to the 
amount, the last clause of said 4th subdivision is useless. Such in- 
tention would have been better expressed without it. The plain 
reading, then, would have been, " if the plamtiff recover judgment 
he shall recover his costs : Fourth^ in all actions of replevin, and in 
all actions for the recovery of any debt or damages, or for the recov- 
ery of penalties or forfeitures," and there would have been no room 
for construction. Such being the intention, therefore, the clause " in 
nil oases where the Court has exclusive or concurrent jurisdiction,*' 
is not only useless as before stated, but worse than useless, because 
it tends to render obscure a meaning which without it would be 
clear and certain. 

This would not be all. By such construction, the fifth subdi- 
vision of the same seotioii is rendered nugatory This subdivi- 
8ion provides for the recovery of costs hf the plaintiff, ^ in all 
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Ceases where tite plaintiff shall recover lees than $100, if it ad- 
pear that his claim as established at the trial exceeded $100 and 
was reduced by set-off*' Set-ofis can cnly be allowed inactions 
upon judgment, or contract for the recovery of debt or damages, 
{0. L., Sec. 4180 {) and if bj this 4:th subdivision theplaintift in 
to recover his costs in such ao action whenever he recovers 
judgment, without regard to the amount, then it is immaterial 
whether his claim established at the trial was reduced by set- 
off or not, and the 5th subdivision may better have been omit- 
ted. 

Now it is a well settled rule that statutes must be so con- 
strued as to give elfect to every part. One part must not be so 
construed as to render another part nugatory or of no efiect. — 
The same rule applies to words in the construction of a statute. 
People vs. Burns J 5 Afich.^ 114. Some other construction of this 
.statute, therefore, must be sought for — oue which will harmonize 
and give effect to all its parts. 

By the Coustitution, (Sec. 18, Art. 6.) it is provided as follows : 
'- lu civil cases Justices of the Peace shall have exclusive jurisdic^ 
tion to the amount of $100, and concurrent jm*isdiction to the 
amount of $300, with such restrictions as may be provided by law," 
Sec. 1, of the Justice's Act, restricts their concurrent jurisdic- 
tion to actions upon contract. The jurisdiction of the Circuit 
(Jourt is exclusive or concurrent in all civil actions except as jurisdic- 
tion is given to Justices of the Peace. 

Although the Supreme Court has wisely held that the amount 
in controversy, and not the sum recovered on the trial, is the test by 
which the Court is to determine its jurif^dictlon or right to try a 
i<uit and recover judgment therein, yet the legislature in au act pro> 
viding for and rsgulating costs merely, may have used the word'* ju- 
risdiction,'' in a very different sense. Costs are an incident to a 
judgment already rendered, and a person drafting such an act and 
having in view the constitutional provision before quoted, would nat- 
urally have reference to the sum recovered, rather than the claim 
which had been the subject of litigation. I think the word should 
be 80 applied in this instance. The last clause of said 4th subdivi- 
>ion, '^ in all cases where the Court has exclusive or concurrent ju^ 
risdiction," are words of restriction, designed to limit the general 
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effect of the snbdivisioD, which, without them, would give the plain* 
tiff costs in all cases in which he might recover a judgment, without 
regard to the amount ; the efiect being to limit the plaintilTs right 
to costs, in the class of actions named, to those cases where the 
amonnt recovered by him shall exceed the sum named in the Const i- 
tntion in defining the exclusive jurisdiction of Justices of the Peace. 

In this way only can full effect be given to the statute, (See. 
5597,) in all its parts. And in this way only can effect be given to 
that part of Sec. 5,600, of the same chapter, C, 2/., which providcf$ 
that if the plaintiff recover judgment, but not enough to entitle him 
to costs, the defendant shall have costs. There would be no case in 
which this provision could be applied if the plaintiff were to have 
costs in all cases in which ho may recover judgment, without rtfcT- 
cnce to the amount. 

I am therefore of opinion that the defendant is entitled to judg- 
ment for costs. 

Judgment must be entered in fvaor of the plaintiff for the dam- 
ages recovered by him, and in favor of the defendant for his costs of 
Huit to be taxed. 



UicHARD Baknard VS. Wai. Savixr AND Giso. TV. Bki8El,Excc- 

utors, &c., of Geo. Dixon, Deceased. 

1 . Although in Chanccrj the party who fidls mutt, prima faeie^ pay coats, yet a rery broad dis - 
cretlon belonfs to the Court in regard to coats, and the right to them ia notaneoeaaaiy con- 
sequenoe of the relief prayed for and obtained ; and in many caaea, equity grants the relief 
prayed for npon condition of paying costs, or in some oases without allowing costs to 
either party. 

'2. In some caaea aa of mortgages or otlier incnmbnaices haring a apedflc Uen upon property , 
where the owner comes to reliere Uie estate from the incumbrances which ha put upon it 
or thoso under whom he claims, the perwn having that incumbrance is not to be put to ex- 
pense with regard to that prxeeding. and so long as he acts reasonably as mortgagee, t o 
that extent he is to be indemnified. 

n. Hut where the Court considers the mortgagee guilty of any misconduct, in regard to the 
suit or the sutrject of it, he will not be entitled to costs. 

4. EzectttorB, administrators, kc^ instituting ar defrnding suits against strangers to their 
tmafei, in those capaclties,aresnttfect to the same mica as to coats, aa they would be if 
they were suelng or degrading in their own rights. 

St Jcitph Circyit, Jfey, 1871. 
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This is a bill to have a certain mortgage decreed to be satisfied 
aad discharged. The mortgage was origioaliy given to George 
Dixon, more than twenty years before the filing of the bill, and the 
complainant claims to hold the land through a chain of title derived 
by subsequent conveyances Arom the mortgagor and his grantees. — 
The mortgage was duly recorded in the oflice of the Register of 
J>eed8 for St. Joseph County, but the mortgage itself, and the bond 
or *npte accompanying the same, complainant alleges is not to be 
found, and he claims that the mortgage is presumed to have been 
])aid, and that the mortgage and note or bond accompanying the 
same has been lost or destroyed. 

The executors in their answer deny all knowledge of any pay- 
ment of the mortgage debt, and any knowledge of the mortgage it- 
self, further than is shown by the record, and allege that they have 
searched the papers of the decedent, but cannot find the mortgage 
or any account whatever relating to the same, and are not willing to 
assume the responsibility of discharging thesame, under the circum- 
stances, as they might be held liable to the estate, and allege that 
from the correct business habits of the deceased, and their intimate 
knowledge of his business, as his counsellors and advisers in relation 
to his money matters in his life time, if the mortgage had been paid 
to him there would have been some note or memorandum of it on 
his books or among his papers, or they would have been likely to 
have known of it, or the deceased would probably have executed 
and delivered to the person paying the same, a discharge of the 
mortgage which had not been recorded by the party to whom he de- 
livered it. 

They admit that complainant had applied to them to discharge 
the mortgage, but that they had declined under the circumstances 
and for the reasons aforesaid to do so. No specific averment of pay- 
ment of the mortgage by any one to the mortgagee was averred in 
the bill, but it appeared from the evidence that the grantor of the 
compkinant within a year or two prior to the death of Dixon, had 
called upon him in regard to having him go to the Register's office 
and discharge it, and Dixon had told him that he would do so in a 
few days, but it was not convenient for him to do so then, and inti- 
mated that the mortgage was paid in full. 

No allegation in regard to this interview was contained in the 
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bill. On the hearing do serious objection was raised to haTiog the 
mortgage decreed under the evidence to be satisfied and discharged, 
but each party claimed to be entitled to a decree against the other 
for costs, and this was the main question in dispute. 

IL II, Riifffy Solicitor for Complainant. 

Win, SavieTy Solicitor for Defendants. 

By the Court, Upson, J. — Under our statute, as a general rule, 
where no special provision is made by law, in Chancery cases, the 
costs are to be paid by such party as the Court shall direct. 12 
Camp, Laicsfy § 5596. This discretion, of course, is to be exercised 
in accordance with the established rules and practice of courts of 
equity. 2 Comp, Laws^ § 3475. 

Frima facie^ the party who fails must pay costs, and it dependi* 
on him to show the existence of circumstances in a sufficient degree 
to displace i\it prima facie claim of costs. 2 Mad, Ch.Pr., 41b; 
2 Danie!V$ Ch, Pr., 1461—2, (3<i Ed.;) Saunders w. Frost, b 
Pick., 271—2; Clark et. al r». Retd et, o/., 11 Id., 446—9. 

But a very broad discretion belongs to the Court in regard to 
ccsts, and the right US costs is not a necessary consequence of the 
relief prayed for and obtained ; there arc many cases where equity 
grants the relief prayed for upon condition of paying costs. 5 /VcZ-., 
271, 272; Travis vs. Wafers, 12 John's R,.S07 ; M. E. Chunk v^, 
Jaques, 1 J. C, i?., 77. Cases of this kind, however, are very lim- 
ited. 2 DanielVs Ch. Pr.. 1462. 

Where both parties are equally innocent and both are endeavor- 
ing to avoid a loss caused by another, costs will not be awarded to 
cither party as against the other. Pendleton vs. Eaton, 3 J, Ch. /?., 
G9. 

So where both parties to a suit in Chancery, claimed what they 
\rere not entitled to, and each had succeeded :is to a part of the mat- 
ters in litigation between them. Held, that neither was entitled tv 
costs against the other. Crippen vs. ffermance, 9 Pau/e, 211; 
Saunders vs. Frost, 5 Pick., 260 — 74. 

£xecutors, admin btrators and trustees, instituting or defending 
suits against strangers to their trusts, in these capacities, are subject 
to the same rules as to costs as they would be if they were sueiug or 
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defending in their own right. 2 DanielVt Ch. Pr., 1462, (3i Ed.) 

But there are certain cases arising from the character sustained 
by the party, in which the Court generally gives the costs to that 
party whatever may be the result of the suit, and among these cases 
is that of a mortgagee or other incumbrancer having a specific lieu 
upon property ; the principle of the Court being that when the 
owner comes to deliver the estate from the incumbrance which he 
himself had put upon it, or those under whom he claims, the person 
having that pledge is not to be put to expense with regard to that 
proceeding, and so long as he acts reasonably as mortgagee to that 
extent he ought to be indemnified. 2 DanieWi Ch. Pr., 1466 and 
note 2; 1 Paif/('., 48/ 4 Id,, 527; 6 Pick., 272. 

But where the Court considers the mortgagee or incumbrancer 
guilty of any misconduct in regard to the suit, or the subject of it, 
he will not be entitled to costs, and in some cases he may be made 
to pay costs he has occasioned. 2 Dan, Ch, Pr, 1470 — 1, and 
cases there cited ; 1 Pai(/e, 48 ; 6 Pick., 259. 
. But to compel a mortgagee to pay costs there must be postive 
misconduct on his part to justify such a visitation upon him. 2 
Dan. Ch. Pr., 1472. 

The general rule of the Court seems to be that the unsuccessful 
])arty, although he may be deprived of his costs never pays them.^ 
2 Dan, Ch. Pr,, 1483. 

There arc however many cases in which the Court has refrained 
from awarding costs to be paid by the unsuccessful party, solely from 
consideration of the peculiar hardship of the individual cas*. 2 
Dan, Ch. Pr., 1482. 

And where a plaintiff has slept upon his rights for a great nuni' 
her of ycarsy and has allowed the defendant to suppose that ho would 
not enforce them, he will frequently although successful, be deprived 
of his costs. 2 Dan. Ch. Pr., 1478. 

In this case the party under whom the complainant claims, 
has suffered the mortgage to remain of record undischarged for many 
years, and until after the death of the mortgagee, and the mortgage 
itself to become lost or destroyed, if the same had been paid by him 
and takem up, and if he did not take it up on payment, he has not pre- 
served any written evidence of its payment. Had he preserved the 
mortgage, or the bond or note accompanying the same, and had he 
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daring the Jife timo of the mortgagee seen fit to proceed under § 
2763, 2 Comp. Laics, or Bince his death, under Act 102, of 1867, he 
might have compelled a discharge of the mortgage without resorting 
to a Court of Chancery, but in each instance he would have to pay 
or offer to pay the costs of the discharge. 

But the executors of the mortgagee by putting in their answer, 
virtually denying the payment, and contesting the right of the com- 
plainant to a discharge of the mortgage, have compelled the com- 
plainant to go into full proof of his allegations, and to bring the case 
on regularly to a hearing on pleadings and proofs, thus adding to 
the costs and expenses of the proceeding unnecessarily, and it ap- 
[)ear8 they were called upon to give a discharge of the mortgage be- 
fore suit was commenced. Under these circumstances, therefore, al- 
though they stand in the place of, and represent the mortgagee, and 
deemed it their duty to protect themselves by not executing a dis- 
charge, we do not think they are entitled to recover their costs as 
against the complainant Nor do we think,under the facts, that the 
complainant is entitled to recover his costs as against them. 

Let the decree for the satisfaction of the mortgage be entered, 
without allowing costs to cither party. 






m 
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Wm. B. Paddock r«. Kufus Kibbe,and Rufus Kibbx ,vs.!^7d, \ 

B. Paddock. -.'l- ^ 

A commeDCiK] a salt in unnmpait, in jQBtioe's Court, againat B, Jttbrauy 11, 1871, returnable •^ 

February 20, 1871, which was duly wrved, and on the return daj partias appeared, and hy '^ 

consent cauw -was w^oumed without putting in any pleading!, until the 15tlr " 
of March, 1871. 

On the 20th of February, 1871, B commenced a rait in asrampdt agaiitft A, before .aDotker 
Juiitioe, returnable February 27th, and on the return day parties appeared and Joined '. 
imue, the pl.iintiff declaring in the common counts in assumpsit, and defendant pleading 
the general issue only, and cause adjourned to the 28th of March, 1871. 

)farch 16th, 1871, parties in first suit appeared and Joined issue, plalntiff declaring in the 
common counts in assumpsit, and defendant pleading general israe only, and trial had and 
judgment for pUintltf, for $17 67 damages, and |3 27 costs of suit March 28th, 1871, second 
suit tried, and Judgment for phiintilT, for $26 damages, and $4 80 costs. 

lldd, notwithstanding } 3728, C X., each plaintiff properly had Judgment for costs. 

Braneh ObrcuU, Junt, 1871. 

On the 11th of February, 1871, Paddock sued out a summons 
against Kibbe, in assumpsit, before a Justice of the Peace, returna- 
ble February 20, 1871, which was duly served and returned, and on 
the return day the parties appeared and by consent, adjourned the 
suit without putting iuany pleadings, until the 15th of March, on 
which day the parties again appeared and joined issue, the plaintiff 
declaring on the common counts, and the defendant pleading the 
;;oneral issue, and the cause was then tried and judgment rendered 
for plaintiff against defendant, for $17 67 damages, and $3 27 
costs of suit. On the 20th of February, 1871, Kibbe sued out a 
siummons before another Justice of the Peace, against Paddock, in 
assumpsit, returnable February 27th, which was duly served and re- 
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turoed, and on the return day the parties appeared and joined issue^ 
the plaintiff declaring on the common counb^, the defendant plcadins^ 
the general issue, and the cause was adjourned to March 28th, when 
trial was had and judgment rendered in favor ^of Kihhe, plaintiff, 
against Paddock, for 925 damages, and 94 30 cof^ts of suit. 

Each party now claims that under § 3728, 2 Comp. Lawn, the 
other was not entitled to costs, the plaintiff in the first suit claiming 
that he was entitled to costs in each case, and the defendant in the 
first suit claiming the same for himself in each suit. 

The question was submitted to the Court on a written stipula- 
tion, signed by the parties, embodying th^ foregoing facts, to he 
heard and decided tho same as though specially rauscd before the 
Court, on appeal, and so specified in the stipulation. 

M, S. Bmrertj Attorney for Paddock. 
J, W. Tumier^ Attorney for Kibbj. 
By the Courts Upson, J. — 

By the statute as it formerly was in the State of New York, (and 
perhaps it is so at present,) if a defendant in Justice's Court ne^^- 
leeted to plead or give notice of any set-off which might have been 
allowed him on tho trial of the cause, he was forever thereafter pre- 
cluded from maintaining any action to recover the same or any part 
thereof, and so were his assigns. 2 Cow. Treat,, 748. 

Our statute in such a case, 2 Comp. Lau:$^ § 3728, only prohib- 
its the party so in default from recoyering any costs, in an action 
Hubsequently brought to recover any such claim. But to entitle a 
defendant to set-off he must give notice of the same at the time of 
joining issue on a question of fact upon the merits of the cause^ 
2 Comp. LawSj § 3724 — ^and he must plead his set-off the very first 
opportunity. Where a plaintiff brought two suits against a defend- 
ant, each being commenced at the same time and made returnable on 
ths same day and hour, the defendant on joining issue in the suit 
first called and tried, neglected to plead his set-off, and th» other be- 
ing then called, he offered to plead his set-off, but it was held that 
he was forever barred. 8 John^i i?., 428 ; 2 Cow. Treat,, 730. 
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As set-offs can only be allowed in actions fouDded on demands 
which could thcuisclves t>e the subject of set-off according to law, it 
follows that uutil the plaintiff has declared in his action the defend- 
ant cannot know whether it will be on such a demand or not. 2 
Comp. L^iicy, § .3723; 13 WewL, 139, 156; 2 Cow. Treat, 736. 
BesideB he is not required to plead a set-off until the time of joining 
id8uc. 2 (omp. Z/.,§ 3724. And under the N. Y. statute, to be a 
bar to a subsequent suit for the set-off, the plea that it was or 
ought to have been set off in a former suit must be interposed at the 
time of joinini; issue, or it cannot be admitted on the trial* .2 Vow, 

I Treat, 731 ; 10 Johi's /?., 11 1 , 246, 12 Jd,, 455. 

In neither vt the ^uits nuiintaincd in the stipulation in this 
cause does it appear that at the time of joining issue, or on the trial 
of either, was any objection raised by any party, either by plea or 
otherwise, to the claim of the other party, nor was any set-off set up 
by either at the time of joining issue, or claimed on the trial. 

The plaintiff in the second suit, who was the defendant in the 

^ suit iirst commenced, could not plead a set-off in the first suit until 

after the plaintiff had declared therein, which he did not do uutil af- 
ter i.ssue had been joined in the second suit and whether the burden 
of pleading, ct-peciaDy this matter, after the joining of issue in the 
second suit was thrown upon the plaintiff or defendant in the first 
suit, when the issue was subsequently joined therein, neither party 
availed himscU of it, or raised any objections at the trial of either 
suit founded upon the question or matter now at issue. The issue 
then in the second suit seems to have been properly joined at the 
time it was joined and no question was raised growing out of or in 
reference to it on subsequently joining issue in the first suit,and going 
to trial, or on the trial of the second suit. The parties thus seem to 
have elected^ to try each case separately on its own merits and not to 
have insisted upon these provisions of the statute in relation to costs 
as affected by the neglect of a party to plead a set-off (§ 3728, 2 C 
/y.) in a former action } and the Justice in each case in finding for 
the phuntiff properly rendered judgment in his favor also for costSf 
and there is no error in either judgment by reason thereof. 

In coming to this conclusion I have not seen fit to consider the 
<{ue&tion whether these suits could properly be reviewed in this 
Court on a stipulation so made and filed. 
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Samuel W. Dorr v$. Jeremiah Loucks et al. 

In Ml ActiOD brought •gRtwt the owner of dogs, to recover dunegesibr killing end ** worrying" 
plAintifTs skeepf founded on Sec. 1616, C. X., it was held that the words, **droTe, chased 
end hurried,** used in the pUintlfTs declaration, are equlTslent to or witliin the meaning of 
the word, "worried,** as need In said section. 

The declantion alleged that the sheep were depasturing od the farm of the plaintiff and in 
his possession when the wrong was done. Hdil, That this wm a sufllcient allegation that 
they were out of the enclosure of the defendant. 

The plaintiff is entitled to Judgment for double the amount of the verdict and costs, in 
such 



Costs by said Sec 1645, limited to $5 00, to whitk, however, must be added the costs to be al- 
lowed to the prevailing party, by the Act of 1969, page 32. 

WathUnaw Circuit, A6rMary,18Tl. 

A, E, Hevsrtty for Plaintiff; (7. Joslin, of Couusel. 

G, R, Palmer^ for DcfcndaDts ; //. J. Jicakes, of Counsel. 

By the Court ^ Higbt, J — This suit came into this Court by ap- 
peal from a Justice of the Pftnce. Jud<rment below was for the 
plaintiff, and defendant appealed. 

The declaration was in trespass, and amongst other things al- 
leged that the defendants, " with force and arms, and with their dogs. 
and dogs which they were keeping, did, contrary to the provisions of 
section 2, of an act of the Legislature of the State of Michigan, en- 
titled, " An act for the protection of sheep and other domestic ani- 
mals," approved March 28th, 1850, on the farm and premises of 
the plaintiff, situate in said town of Manchester, drove, chased and 
hurried the sheep of the said plaintiff, which were then and there in 
the possession of the plaintiff, depasturing, and being in and upon 
said farm and premises of the said plaintiff; and then and there 
with their dogs, and dogs which they were keeping, as aforesaid, 
killed a large number of said sheep, to wit : eleven sheep, of great 
value," &c., and claiming judgment for double the amount of dama- 
ges, as provided by said statute. Plea — general issue. 

On the trial by jury evidence was given tending to show that two 
sheep were killed by the dogs, and some eight or nine so badly 
wounded that the plaintiff killed them, considering their lives use- 
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less, and that damage waA done to the fiock by driving and chasing 
the sheep, variooslj estimated from a trifling sum to $25 or $30. — 
The plaintiff recovered a verdict for $33 — the jury being instructed 
by the Court that they were not at liberty to take into consideration 
in estimating damages, the wounded sheep, as no such claim was 
made in the declaration. Applying the verdict to the evidence it 
was plain that the jury had arrived at the amount *of their verdict 
by estimating the two sheep killed at $4 each, and $25 for the in- 
jury to the flock by driving, chasing and hurrying. 

The plaintifl"s counsel now move for judgment for double tha 
amount of damages found by the jury and for costs. The defend- 
ant's counsel oppose this and move for a new trial, on the 
ground that the statute in question does not apply to damages caused 
by driving chasing and hurrying sheep, but for killing, wounding 
and worrying only, and therefore the damages found by the jury were 
not of the character that could be doubled. That a new trial ought 
to bo granted because the verdict in part was for damages not spec- 
ified in the statute ; and being so, the plaintiff was not entitled to 
recover, there being no evidence tending to show that the dogs were 
wont to do such mischief. It was also insisted by defendant's coun- 
sel that if judgment shovld be in the plaintifl^s favor, his costs, by 
the express terms of said Sec. 1645, must be limited to $5. 

I have stated somewhat fully the questions prosonted. The con- 
clusions to which I have arrived are briefly as follows : 

1. That the words " drove, chased and hurried," as used in the 
declaration, are equivalent to, or at ]eai^t fall within the meaning of 
the word ** worrying," as used in the section referred to. There 
may be other means of worrying sheep, but I am satisfied that the 
word as used in the statute embraces all that is expressed by the 
words in the declaration. The declaration therefore cannot be said 
to embrace other or different causes of action than such as were in- 
tended by the statute, and being so, it was not necessary to allege or 
I>rove that the dogs were wont to do such mischief. 

2. The allegation in the declaration that the place where the 
injury was done was on the farm and promises of the plaintiff, and 
that the sheep were at the time in the possession of the plaintiff de- 
pasturing and being on said farm, particularly in a pleading in Jus- 
tice's Court, is a sufficient averment that the place was out of the 
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enclosure of the defendants. The proof in the case tending to show 
that the injury was done out of the enclosure of the defendant^, and 
within that of the plaintiff was clear and uncontradicted, and af^<T 
verdict, if necessary, the plaintiff would bo allowed to amend hi;* 
det'laration in that respect. 

But I think the averment is sufficient as it is if it is ueccssarv 
sit all in this case. There is doubt whether the provision of 
this section of the statute in reference to " trayellin<; the highway 
or out of the enclosure of the owner*' of the dogs does not apply to 
jfiT3tcns ouly. 

The motion for a new trial must be overruled, and judgment 
must be entered in favor of the plaintiff for double the amount of 
dama<res found by the jury, and for costs. 

A question is raised as to the amount of costs to which the plain- 
tiff is entitled, based on the last clause of said sec. lGA7)y us follows : 
"' But in no case phall the plaintiff recover more than S5 costs." — 
Under this provision and without reference to subsequent legislation 
the amount of costs to which the plaintiff would be entitled is un- 
((uestionably limited to $5. The provision is general and unlimited, 
and applies to suits in the Circuit as well as in Justice's Courts. — 
Hy the express terms, however, of the acts of 1867, amended in 
186y, (Laics of 1867, page 83, and 1869, page 32;) the costs there 
allowed to the prevailing party, are to be in addition to the fees of 
officers, disbursements and witnesses, as before allowed by law. 

These acts make no exceptions, and apply as well to suits 
brought under said Sec. 1645, as to others. Costs in this case must 
bo limited to $5, with such additions thereto as the said act of 1869 
allows to the prevailing party. 



Wilder vs. Lyman ef. ah 

1 . PloadlogB in Cbaocerj must be nctvAlIy AM and letTod within the time reqaiml by tho 
nilefl of the Court. If served upon the adrene party or hif ■olidtor without having Imwh 
filed, such senrice it irrcp:ular. 

2. In such case, where an order j>ro eoi^esfo had been entered, no answer having been filed, a 
motion to let aside the order as irregnlarly entered, denied ; no excnse having been glTen 
for the neglect, nor any showing of meritorious grounds of defense, nor copy of answer 
prvsented to be filed. 

SL Joseph Circuity Jmt, 18T1. 
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LyniRD, Olio of the defendants in this case, applied on motion to 
the Court, supported by affidavit, for an order to set aside an order 
taking the bill as confessed against him. Ho claimed to have ap- 
peared and served a copy of his answer on complainant's solicitor, 
within the time to which by stipulation he was entitled in the case 
but it appeared that not only wa^^ this denied by the opposite party 
but that no answer had ever been filed in the case, and the defend- 
ant had only offered to file answer long after the time had expired, 
and some weeks after he claimed to have served copy. No copy of 
answer was presented for filing nor was any affidavit of merits made 
on behalf of the defendant. The Register had refused to receive 
and file the answer when so offered, the order ^/ro coii/ftso having 
been entered some time previous. 

B, S. Noire, Solicitor; Severcns tfr IhtrrouB, of counsel for Com 
plain ant. 

G, P, Doanr^ Solicitor for Defendant. 

JBj/ the Court, Upson, J. — The defendant claims to have the or- 
der pro cou/esso set aside as to himself, on the alleged ground that it 
was irregularly entered, for the reason that he had actually appeared 
and served a copy of his answer on complainant's solicitor before the 
time for putting in his answer had expired. 

Not only is this denied by the complainant, but it also appears 
from the defendant's own showing that at the time of the alleged 
service of copy of his answer the complainant's solicitor declined to 
receive it, insisting that it was too late, and that at the time no an* 
swer had ever been filed in the cause, and none was ever attempted 
to be filed therein by the defendant, until several weeks after this 
when the Register declined to receive it, the order pro eon/esso hav' 
ing been entered prior to the alleged service of copy of the bill.— 
The defendant does not come with an affidavit of meritorious ground 
of defence and excuse for his neglect in not answering in time, but 
claims it as a matter of right to have the order pro confeuo Bet 
aside for irregularity in the entering of it, alleging that he has made 
no default. 

He has, however, failed in his showing to make out such a case. 
Waiving the question of time in the first instance, it then appears 
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that the attempted servioe was too defective to arail the defeDdant 
anything in this motion. The service of an answer is not perfect un- 
til the original is actually delivered to the proper officer to be filed, 
and where a pleading is served upon the adverse party or his solic^ 
itor, without having been filed, such service is irregular — although 
if filed on the same day, it has been held sufficient, unless some pro- 
ceeding had been taken in the meantime to render such subsequent 
filing improper. 9 Paige, 262; 1 Barb. Ch. R., 496. 

The motion must be denied with costs, but without prejudice to 
the right of defendant to make a new application on a proper show- 
- ing, as he may be advised. 



» * 



Toe City of Detroit vs. The Board of Public Works of the 
City of Detroit, Henry H. Lbroy e/. at, 

[The qvflstioni prcffenUd Is this eaae involve the miutitationality of the act to estaUuh n 
Board of Public Works, lor the City of Detroit. At the Circuit Judge refhdin fironi 
(livcuiwiDg the points paeeented, fthe usual digest or head-oot« is omitted. The oaae 
will probably go to the Bnprpmc Court and ths dsdsioii will appear in the Niti Prim in 
duo time.«-BBP.] 

Wayne drcuit, Jtdy, ISTl. 

This is a bill filed to declare unconstitutional and void an act 
to establish a Board of Public Works in and ior the City ot 
Detroit approved on the ISth day of April 1871, and that the 
Board therein named, to wit : Henry H. Leroy, William Pur. 
coll, Deodatus C. Whitwood and Julius Stoll, and the Board of 
Pnblic Works thereby intended to be created, may be restrained, 
prevented and prohibited from exercising or assuming to exer- 
cise any powers, authority or jurisdiction or functions intended 
to be thereby conferred on them, and from interfering 
or intermeddling in any way with the Board of Water Commis- 
sioners, the Board of Sewer Commissioners, the Board of Com- 
missioners upon the Plan of the City, the Board of Commis- 
sioners of Grades in and for the City, or from taking possession 
of any of the public works or other property, or from interfe- 
ring with the water works, streets, parks or public grounds of 
the city, and that in the meantime a temporary injunction may 
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issae as above mentioned ^ and also restraining them irom com- 
mencing any action at law or in e<|aity against the City of De- 
troit, or any of the said Boards above ennmerated, or of any 
of the agents or officers ^of said city or of said Boards, to en- 
force said acts, or any part of the same, natil the further order 
of the Court. 

The first section of the bill provides that the Board shall 
<;onsi8t of four persons, who shall be freeholders and qnaliiied 
<3lector8 of said city, taken in eqnal numbers from the two polit- 
ical parties represented in the Common Council, and that the 
first Board shall consist of Henry H. Leroy, William Purcell, 
Deodatus C. Whitwood and Julias StolL 

J, P. Wk'tiemire^ Theodore Romeyn and layman Cochrane^So- 
licitors for Complainants. 

Samuel T, Doujlais and </. Lftgan Ckipman^ ^Solicitors- for 
Defendants. 

By tlie Cmrtj Patchin, J.— It is provided by section 3 of 
said act that all vacancies shall be filled by persons of the same 
political party as his predecessor. 

The questions involved in the case at bar cannot be said to 
be of importance merely as between the present incumbents and 
the defendants who now seek to supersede them, for the reason 
that the former have given entire satisfaction in the perform- 
ance of their several duties, and it is conceded by all that the 
latter are eminently qualified to fill the truly responsible posi- 
tion that has been proffered them. Neither are they political, 
for the two great political parties are equally represented. — 
They are rather pure questions of law relating to large and im- 
portant interests, a proper consideration of which would re- 
quire much more time tnan undpr the present circumstances 
can possibly be allowed. lam compelled, therefore, to only 
briefly notice a very few of the many points that have been 
made in the case. 

It is claimed on the part of the complainant that the Legis- 
lature have no right to designate the members of the present 
Board. 
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The ConstitatioB provides, by article 15, sectioB 14, f1w( 
*^ jadicial oftcers of cUies and villages shall be elected, and all 
other officers shall be elected or ji|ipoiDted at sach time and id 
Boch manner as the L*.;jUliture mit/ direct" It is Goneeded by 
the defendants that this clause i» ihe oue under which the ap- 
pointments in the case at bar were made, but it is claimed that 
the Legislature by designating the names of the Board itself vir- 
tually declared that that shill be the timj and manner of the 

appointment. 

It is insisted on the part of the complainants that authority 

to merely direct how tbe election or appointment shall be made 
gives no power to go beyond the mere direction ; that nntil tbe 
condition precedent is performed by the Legislature, directing 
the time and manner of the election or appointment, there can 
be no power vested anywhere (not even in the Legislainre it- 
self) under the Constitution, to consummate the election or ap- 
pointment. 

The Constitution provides by article 15, section S^^that the 
Legislature shall pass no law altering or amending any act of 
incorporation heretofore granted without tbe assent of two- 
thirds of the members elected to each House, excepting mnnic- 
ipal corporations. 

It is conceded that in the case at bar the bill was not passed 
by a two-thirds vote. 

It is claimed on tbe part of the complainants that the vari- 
ous Boards sought to be superseded by the defendants are sepa- 
rate and distinct corporations, none of them being municipal in 
their character, and that, therefore, to afifect them the bill in 
question should have received a two-thirds vote. 

The Constitution further provides, by article 18, section 1, 
that no other than the ordinary constitutional oath, declaration 
Or test shall be required as a qualification for any office of pub- 
lic trust. 

It is claimed by the complainants that the Legislature, un- 
der this clause of the Constitution, had* no power to require 
that the members should be of any particular belief, or be con- 
nected with either of the two great parties. 

This provision was undoubtedly intended for good purposes ; 
and it is quite possible with the view many public officers 
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«eeM to have, thai they are elected to serve their political party 
rather than the public, whofte interests tkey often lose sight ol,* 
it may a wise provision were it possible to make sucU an one 
under the clause above referred to. 

It will be seen tliat these are grave and important questions 
and by no means clear in favor of cither party. 

do not propose to discuss the merits of these several 
points, or indeed to make any suggestions in regard to them. 
Were I 60 disposed, the time allowed for examination is entirely 
inadequate. 

It is daimed Uiat a temporary injunction, «l least, should 
issue, because oi the lai^e interests to be affected by the radical 
change contemplated by this law, and that such vast and impor- 
tant interests should not be carelessly passed irom oae to 
another. 

It will perha(>s be conceded that the present iooumbents 
would come very far short of thetr duty to the publie, should 
they deliver up these vast interests without being first fully as - 
sured by the proper authorities that they had a right ao to do, 
and I apprehend that the gentlemen composing this Board do 
not desire to imperil the interests of the city by any action they 
may take nd that taking possession of these important trasts 
with the full assurance that they are sustained by the law and 
cannot be disturbe<\^or molested, will be much more satisfactory 
to them, as well as all others interested, than the loose and nn- 
certaiu tenure sure to follow a doubtful possession. In view ot 
these &ctfl I have deemed it my duty to exercise jurisdiction in 
the case and allow a temporary injunction to issue. ^ 

The questions involved can be finally settled in a little less 
than two months. A delay of so short a time cannot seriously 
alfect any of the parties interested. It must be distinctly under- 
stood that no unnecessary delay can be allowed. I will hear 
counsel as to the extent of the temporary injunction. 
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A license to keep aad mlstaio a feny, nidbr ci»ptcr a6v oT CbMpiZBrf Zoim. b » 
penonal tnut, and 1b sot aadgnable. 

To entitle the lloeiiKO to an ligaBCtieft against oae who is nnmiog npun the loote of such 
liceneoe, he moBt baTe kept and opentcd a ferry in coafemitjr with the reqnirainenaa 
of hisUcesM. 

The boDdreqnired hg the licensee iiaoonditioD precedent to the eqjoyaieQt of any right under 
SQch license, and it $eeM$ that the giving andap]m>TB] c^ sudb bond mnBt be alleged fa 
the bin of conplaint.. 

Maxwell d: Hyde, for ComplainaDt. 
Luther Beckwith, for Defendants. 

Motion lor dissolation oi injunction. 

By the Court, Gbier, J. — It is alleged in the bill of complaint 
that on the 27th day of January, 18G6, the Board of Supervisors 
of Bay County, under "and by virtue of chapter 26, ot Compihd 
Law8j granted to Christopher McDowell, since deceased, a license to 
run and maintain a ferry across the Saginaw River between Ports- 
mouth and Salzburg. That thereupon said McDowell entered upon 
the use of the franchises and rights so granted to him, and built and 
maintained docks, bt>ats, and other things necessary to such use. — 
That in the year 1869, said McDowell died, and his executors on 
the 12th day of May, 1870, sold and conveyed to the complainant 
said license and all the rights secured thereby, and that since then 
c#nplainant has kept and maintained said ferry. 

The bill further alleges that on or about the 1st day of January, 
1871, the Common Council of Bay City assumed to itself authority 
over said ferry and granted to defendant Forsythe a license to run a 
ferry on the route of the complainant, and that eaid Forsythe is now 
running a ferry, and charging and receiving fare and tolls tbereon 
to the great injury and damage of complainant. An injunction 
against the running and maintaining of the ferry of defendant For- 
sythe is prayed for. On an ex parte application a preliminary in- 
junction was granted by the Circuit Judge. 

The answer of defendant Forsythe admits the granting of a li- 
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cense to McDowell, but denies that tbc executors had any power to 

■ 

convey the same to complainant. It denies that a ferry has been 
kept and maintained in compliance with the conditions of the li- 
cense, and alleges and proves by the affidavits supporting the answer 
that complainant has violated said conditions by fsequently failing 
to run the ferry for the accommodation of the public, and that 
thereby great inconvenience has been suffered. It is further alleged 
and proven that the Common Council under its amended charter of 
1869, granted to defendant Forsythe a license to run a ferry on the 
route of the ferry granted to McDowell, and that under his license 
said Forsythe has run a ferry for the accommodation of the public* 
and that in consequence of the neglect of complainant such ferry is 
necessary. 

The defendant Forsythe now moves the Court for a dissolution 
of the injunction upon bill and answer. 

Is the license to McDowell assignable ? If not, complainant ac- 
quired no rights by his purchase from the executors. To ascertain 
whether the license in question was the subject of sale, it will be 
necessary to examine the statute under which it was granted. Un- 
der that statute the Board of Supervisors may grant licenses for 
I^eeping ferries ^^ to as many suitable persons as they may think 
proper.'' Such licenses shall continue in force for a tin^e to be spec- 
ified therein not exceeding ten years. No such license shall be 
granted to any person other than the owner of the land through 
which the highway adjoining the ferry shall run, unless such own- 
ers shall in writing consent thereto, or shall neglect to apply for such 
license after notice, as provided in the statute. The person applying 
must before any license can be granted to him, execute a bond to be 
approved by the Board, conditioned that he wiUfaUhfvUy keep and 
atiejid such ferry with such and so many convenient boats, &o., as 
the said Board shall direct. Every person who shall violate such 
bond shall be guilty of a misdemeanor and subject to a fine upon 
oonvictiou thereof. It is further provided that if any person shall 
use any such ferry unless authorized in the manner directed in that 
chapter, such person shall be deemed guilty of a misdemeanor. 

It will thus be observed that before a license can be granted by 
the Board they must pass judicially upon the suitability of the ap* 
plicant. Although their action upon the question is not subject to 
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review by any otber tribuoal, yet tbc provwion referred to is for that 
reason no less a prohibition against their granting a license to any 
person who does not poHsess the fitness required. But this prohibi- 
tion is deprived of all sign iff can ce, if the licensee upon being pro- 
nounced tuitable may at his pleasure transfer his license to any per- 
son that he may choose without any exercise of the judgment of the 
Board upon the fitness of the transferee to execute the duties re- 
quired. The judgment and discretion required to be exercised by 
the Board in examining and solemnly adjudicating upon the qualifi- 
cations of the person to whom it is granted, would seem somewhat 
farcical if the license in legul effect runs to bearer, and is valid in 
favor tf any holder thereof without any cheek upon iLs assignability 

Again, the right or franchise conferred by the license, like a rail- 
road, is an additional servitude not contemplated by the proprietor 
uf the land when he dedicated the highway to the public, and can- 
not be granted to any person but such proprietor without his con- 
sent, or by such neglect to apply for a liciuse as is deemed equiva- 
lent to consent. In this case the proprietors did ccmsent that a li- 
cense might be issued to McDowell, but they cannot be presumed to 
have thereby consented that it might be granted or conveyed to com- 
plainant. Knowing the quilificalions of McDowell tj exercise 
the trust, they were entirely satisfied nith his selection, and con- 
sented thereto ; but can that consent, by operation of law, broaden 
into an assent to the exercise of such important duties by the high- 
est bidder at an executor *8 sale ? 

The very condition of the bond is in effect a covenant upon the 
part of the licensee that he will personally continue to keep aud-at- 
tend the ferry. His selection having been by law based upon his 
fitness, this condition of the bond was intended to secure to the pub- 
lic the services of the identical person selected. But if the license 
may be immediately assigned to any person at the will of the licen- 
see without the consent of the Board, or of the proprietor of the 
shores, it follows that the condition of the bond may in effect be law- 
fully violated. By a transfer of the license it is put beyond the 
power of him to whom it was granted to any longer in any way con- 
trol the ferry, and he thereby renders himself incapable to ^' faith- 
fully keep and attend such ferry.'' If then the license may be law- 
fully sold, the result is a solecisBii that can hardly be tolerated by 
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any reasonable system of jurisprudence, ». e. one may lawfully do 
that which is a violation of the conditions created by the same law 
which conferred the right. 

The statute makes any violation of the bond a misdemeanor. — 
The person to whom the license is assigned cannot violate the bond 
for he is not a party to it. The person to whom it was originally 
granted cannot be held to have been guilty of a misdemeanor for an 
act performed by the transferee, a person not at all under his control. 
It results then that for any misuse after the sale of the license there 
can be no prosecution under this provision, and the same is rendered 
entirely inoperative unless it is held that the sale is in itself a viola* 
tion of the bond, in which case it is a misdemeanor. It will hardly 
be contended that a misdemeanor may be lawfully committed. 

Again, as has been shown, the use of any ferry is absolutely pro- 
hibited ^* unless authorized in tJie manner directed in this chapter.'' 
A use under a right acquired by purchase is not directed in that 
chapt<2r, and the right to such a use is in no way intimated. It fol- 
lows that such a use comes within the prohibition. 

The conclusion would seem to be inevitable that a license 
granted under this statute was intended to vest nothing more than 
a mere trust personal to the individual selected by the Board, and 
that such right cannot be assigccd. This conclusion is deemed to 
be the only one consistent with the stringent restrictions of the stat- 
41 te 

Another insurmountable objection exists against granting the re- 
lief prayed for. It clearly appears from the answer and affidavits 
that the conditions of the license have not been complied with by 
the complainant, and that liLs neglect to faithfully keep and attend 
the ferry, has made such a ferry as that maintained by defendant 
Eorsythe a public necessity. While it is probable that such a mis- 
user will not of itself, without some direct adjudication of forfeiture 
on a competent court enable the title of the licensee to bo attacked 
collaterally, yet if he would invoke the aid of the Court by the extra- 
ordinary remedy of injunction, he must have kept and operated a 
ferry that would at all times have accommodated the public. Fer- 
rell vs. Woodicardy 20 TFis., 458. This is but an application of 
the familiar rule, that he who seeks equity must do equity. 

The statute makes the bond a condition precedent to the grant- 
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iDg of the license. The jurisdiction to grant it depends as njuch 
upon the bond as upon the consent of the proprietor of the shores. 
This being the case it would seem that the bill of complaint must 
allege the execution and proper approval of such a bond, which the 
bill in this case has failed to do. 

The injunction is dissolved, with costs to defendant. 
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The People r«. Edward Jones. 

A pcnmn foand dmnk in th« itreot is guilty of & miilemfiuinr under the atatnte of 1871, and 
ft oomtable may, without process, arrest such person and oonflne him in Jail until he can be 
taken bdbre a magiitnUe. 

A person who attempts to Intimidate an oflloer by threats, and thereby to indncc^tm to refrain 
from executing his olBcial duty, is to be deemed guilty of opposing and resisting an 
offloer, within the meaning of the statute. 

AlUi^an Circuity Aufput, 1871. 

The respondent in this case was charged with having resisted 
one Bjfon, a constable, while he was engaged in an effort to keep 
the peace in attempting to arrest and convey to jail one Brewster, 
for an alleged breach of the peace committed in the presence of the 
officer. 

The evidence showed that Byron was an acting constable, and • 
tended to show that Brewster was intoxicated in a public street in 
Allegan ; that without any process Byron arrested him, and that 
while conveying him to jail he made an assault upon one Preston ; that 
when the officer was near the jail with his prisoner, the respondent 
drew a revolver from his pocket and threatened to shoot the officer 
if he should imprbon Brewster. Byron however lodged his pris- 
oner in the jail and the revolver was not fired. 

A, H. Fenfiy Protecuting Atiorn^j/, for the People. 

J. B, Stone and J, F, AlUt/, for the Respondent. 

Brown, J., instructed the jury that to warrant a conviction 
they must find, 
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1. That ByroQ was, at th3 time of the alleged offence*, a oousta- 
blc of Alloxan township. 

2. That Byron was then engaged in an effort to maintain, pre- 
serve and keep the peace. 

3. That while so engaged, the respondent either obstructed, re- 
8i;5ted, opposed, assaulted, or beat or wounded him, Byron. 

First then, have the People shown that Byron was a constable ? 
This may be proved by evidence that ho acted in that capacity. It 
is not necessary to show that he was actually elected. 

2. Was Byron engaged in an effort to maintain, preserve and 
keep the peace? In determining this question it is important to de- 
termine whether there was any breach of the peace or effort to com- 
mit 8uch breach. A breach of the peace is a violation of public or- 
der, the offence of disturbing the public peace. An act of public in- 
decorum is also a breach of the peace. By an act of the Legisla- 
ture of 1871, it is provided that " Any person who shall be drunk 
or intoxicated in any hotel, tavern, inn, saloon or place of public 
business, or in any assemblage of people collected together in any 
place for any purpose, or in any street, lane, alley, highway or rail- 
way car, by drinking intoxicating liquors, shall, on conviction 
thereof, be punished by a fiae of five dollars and costs of prosecu- 
^tion, or be punished by imprisonment in the common jail of the 
county, not exceeding twenty days, or by both such fine and impris- 
onment in the discretion of the Court," 

From this you will perceive that the btnng drunk or intoxicated, 
as set forth in the paragraph I have just quoted, is a misdemeanor 
If then, you find from the evidence that Brewster was thus drunk or 
intoxicated in the public streets of this village, I charge you as a 
matter of law that he was guilty of a misdemeanor— of an act of 
public indecorum, and if he was so drunk and intoxicated in the 
presence of the officer, the officer had a right and it was his duty to 
arrest him, and to keep him so that he might have his body before 
a magistrate to answer for his offence. It is claimed by counsel for 
respondent that an officer who arrests a person guilty 6f a misde- 
meanor has no right to imprison the offender, but that he must 
forthwith take him before a magistrate. It is the duty of the officer 
making the arrest, to take the accused, in such case, before the mag- 
istrate without any unnecessary delay. But he may confine him in 
3 
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a prison fbr a short time if the circumstaDces of the case reqaire it. 
The very act of making an arrest^ is, in contemplation of law an act 
uf imprisonment, and so )oDg as one person i» foi-ciUy under re- 
straint by another he is in law, imprisoned. Id short, imprison- 
ment is the restraint of a per>)on agaioet bis will. The law requires 
an officer to keep an offender until he can be esamincdr and I 
charge yon that rf a party is found riolating the law in the night 
time after the usttal hour for transacting buHiness or of holdinsc 
court, it is the duty of the arresting oifiecr to lock up his prisoner 
until the next day. There is do J^w requiring him to hit Bp and 
watch the offender if he can secure him by bars and bolts. And I 
charge you that if you find that Brewster was guihy as cktimed, at 
between ten and twelve o'clock at night, it was the duty of the i ffi- 
cer to keep him until the next nioniiug, and that he had a right to 
keep him in the jail of the county, and that no man had a right to 
oppose him in the discharge of his duty. 

I question very much whether even in the day-time it is the duty 
of an officer to take a drunken man immrdiately before a magistrate. 
To try a man for a misdemeanor or breach of the peace while he is iB" 
toxicated, would be a mockery of justice — would be taking undue 
advantage of a man who has deprived himself, temporarily, of the 
p)wer of exercising reason. It would appear more sensible that 
the officer dotain him until he becomes sober, so that he may an- 
swer like a man possessed of intellect, rather than like a fool. 

It is claimed, on the part of the prosecution, that Brewster 
while in the custody of the officer, assaulted and beat one Preston. 
If you believe this testimony, then clearly he, Brewster, was guilty 
of a misdemeanor — was clearly guilty of a breach of the peace, and 
even though the original arrest had been unwarranted it furnished 
no justification for an assault upon Preston ; hence, the continued 
custody of Brewster by the officer would, in law, be justified, and 
not only justified but demanded by the law. 

3. Did the respondent obstruct, resist, oppose 'or assault, or 
heat or wound Byron while in the discharge of his official duty ? — 
If he did all or either of these he is guilty. I do not think a 
threat to an officer unless it has the effect to hinder, impede or eni- 
barass the officer in some way, can be said to amount to an obstruc- 
tion. But I have no doubt but that the drawing of a revolver upon 
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ail officer while attempting to execute his duty in preserving the 
ponce, accompanying the act with the threat thatthfs person drawing 
the weapon will shoot the officer if he proceeds further, amounts to 
resistaDt!e and opposition in t5ontemplation of law. If therefore you 
find from the evidence that Byron was endeavoring to keep the 
peace by resort to such measures as the Court has advised you he 
had a right to, and if you find that the respondent there threatened 
him with bodily harm; if he strove against the officer; if he 
endeavored by intimidation to induce the ofiScer to abandon his 
j)urp08e to keep the peace, and to refrain from his efforts to ex- 
<;e«te and discharore his official duty, he would be guilty, and 
this, even though he had no intention to shoot the ofiicer or to 
do him other bodily harm. The crime consists in thwarting or 
in efforts to thwart, contravene or defeat the execution of the 
law against offenders 
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TiiE People, for the Use of Frank Whipple vs. William 
H. DuMPLEY, Late Sheriff, anI) Daniel H, Cole, Andrew S» 
Welch and Albert Staley, his Sureties. 

A Sh«riflr and lib surotioa in a suit npon liIs official bond, cannot object to any IkTotpiIarity 
short of a juriBdictioaal defoct in the Judgment upon which the execution vtm issued, fur 
the non-retura of vf hich a breach in the bond is assigned. 

The fiiilare of the SlieiifT to g^ve a new annual bond, as required bj the statute, will not release 
Ills suretiefi flrom liability on acconnt of pnoceos placed in his hands for execution before 
such renewal is required. 

Son»e proce«-ding is necessary to declare his office vacant in case he (ails to give such new 
bond, and he and his sureties cannot avail themselves of the supposed vacancy as a defence 
to the action on the bond, without special plea, or special notice of th« neglect as a 
defence. 

St. Clair Circuit, August, 1871 . 

This suit was commenced by declaration on a Sheriff's bond, 
under the statute, stating the giving of the bond, December 
24th, 18t6, in pursuance of the statute for Sheriff's bonds. — 
That Dnmpley entered upon the duties of the office of Sheriff, 
having given and ffled this, his official bond. That at the No* 
vember term, 1867, of the St. Clair Circuit Court, Frank Whip* 
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pie, by due conne of law, obtained jadgment against one Joel 
B. Wharton, for $486 46, damages and costs. 

That an execution upon the judgment was sued out and 
placed in the hands of the Sheriff, November 30th, 1867, return- 
able on the first Tuesday oi February, 1868. That the same 
was properly endorsed, <fec. That the bheriff on the ^amo day 
November 80th, 1867, seized and took into his possession under* 
i^aid execution certain lands deseiibed therein, of more value 
than the amount oi judgment, and endorsed the levy upon the 
(zeeution. Yet said Sheriff did not return the mone3s as con.- 
roanded in said writ, and has not at any time returned the writ 
nor paid over the moneys, 4fec., by reason whereof, &c. 

The defendant plead the general issue, and gave notice thai 
it the writ was received at all by Dumpley, it was legally and 
properly executed, the lands sold and ceitificate of sale given 
and properly executed and filed, and the writ duly returned. 

The attorney appears tor all the defendants. 

Facts Fou.nd. 

The defendant, Dumpley, was, at the election in 1860, 
elected Sheriff of St. Clair County. On the 24lhof December, 

1866, he, as principal, and the other defendants as suretie^i, 
made and executed the bond declared upon, and filed the same 
after due approvrl, in the County Treasurer's office of St. Clair 
Co., a copy whereof hereto attached is made part and parcel of 
this finding of facts. 

On the Ist day of January, 1867, Dumpley entered into and 
commenced the duties of the office of Sheriff, filing no other 
bond than the one declared on. 

July 31st, 1867, Frank Whipple commenced a suit by attach- 
ment, returnable the first Tuesday of September, 1867, agsio^t 
Joel B. Wheaton, in the Circuit Court for the county of St. 
Clair, under which the lands mentioned in the declaration were 
attached. The return shows the attachment of the lane's and 
that the defendant was not personally served. November 1st, 

1867, affidavit of publication of notice with the notice filed. — 
Declaration filed the same day, and appearance and default of 
defendant entered November 25th. After Ihur days in term 
the default was made absolute, and judgment was rendered in 
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that suit November 26tb, 1867, tor $409 31, damages, and 
$27 15, costs of suit, amoanting in all to $436 46. 

The affidavit, writ, notice aod proof of publication, entry of 
default, and other proceedings in said cause, on file and of rec- 
ord, are made part of this, my finding. 

On the 80th of November, 1867, the Clerk, at the request 
of the attorney for the plaintiff in that suit, issued an execution 
upon said judgment, directed to the Sheriff of St. Clair County, 
and the same was that day delivered to the defendant. Dump- 
ley, he then being such Sheriff, with directions endorsed 
thereon to levy upon the land described in the attachment, and 
other usual endorsements. The Sheriff did not return the exe- 
cution, and on the 12th day of March, 1869, over a year after 
the return day of the execution, the plaintift''s attorney entered 
a rule in the common rule book, requiring the Sheriff to return 
the execution, and served a copy with a notice of its entry 
upon said Sheriff. 

The execution has never been returned nor accounted for, 
though the Sheriff was repeatedly requested to return it. 

The Sheriff, Dumpley, levied the execution upon the lands 
described and attached. 

After making the levy, the Sheriff during the life of the ex- 
ecution, advertised the lands for sale, and on the day mentioned 
in the notice, February Ist, 1868, they were bid off by, and 
struck off to the plaintiff, Frank Whipple, for the amou nt then 
due on the execution, with costs of sale, &o. The Sheriff gave 
Whipple no certificate of the sale or purchase, and though of- 
ten requested, never has given him such certificate, and never 
filed any certificate of such sale with or in the office of the Reg- 
ister of Deeds of St. Clair County, nor returned said execution. 

June 5th, 1866, and prior to the issuing of the attachment, 
Wheaton, the defendant in the attachment suit, made a gexieral 
assignment of his property to Hiram M. Derpre, this land being 
included in the schedule for the benefit of certain preferred 
creditors, he having on the 4th of June, 1866, given a quit- 
claim deed of the land to Derpre, to be held in trust to pay cer- 
tain debts. Whipple is not named in the assignment, schedule 
or deed, as one of the creditors. The assignment and deed af- 
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ter namiDg preferred creditors, directs balance, if any, to others 
Dot named. Bat the assignment after mentioning certain pre- 
ferred creditors, provides for the payment of all other debts. 

Whipple at the time held Wheaton's note lor $500, on which 
$100 had been paid, and the balance with interest was then ac- 
tually due and owing to him from Whcaton. VVheaton \iiih 
the exception of the assigned property was worthless and bank- 
rupt. 

The Sheriff did not renew his bond within twenty days from 
the first Monday of January, 18G8, nor at any other time. 

Bi/ the Court, Mitchell, J. — The first material question raised 
is whether Dumpley ceased to le Sheriff after the 20ih of Jan* 
uary, by his having failed to renew his bond required by law. 

Section 5, of Article 10, of the Constitution, piovides that 
the Sheriff " May be required by law to renew his security from 
time to time, and, in default of giving such security, his office 
shall be deemed vacant.^' 

Section 415, p. 207 of Compiled Lmrt^ requires the Sheriff 
within twenty days after the first Monday in January, in each 
year subsequent to each election, to renew the security required 
to be given before entering on the duties of his office, which 
shall be for the same amount, approved, &c., as in the first in- 
stance. 

It is claimed by the defence that if his office, after the expi. 
ration of the prescribed time, without renewing bis security, as 
required by law, is by the Constitution deemed vacant, then his 
sureties cannot be held under his first bond liable for any act or 
omission afler that time, and that the omission to give a new 
bond is not assigned as a breach. 

" Where a Sherifi*^s bond is nn annual one the sureties 
therein are liable tor his defaults only during the time between 
the execution of the bond by them and the execution of the 
next year's bond." Ilewttt vs. State, 6 Har. d^ ,L 95. 

But here no new bond was given. He continued to act and 
to execute process already in his hands, though his office might 
have been deemed vacant by the strict letter of the law. Was 
he not authorized and required to carry out the execution of 
process already in his hands, the execution of which had been 
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already commenced, and would not his sureties be liable for any 
default or neglect in its execution until a new bond ? That is, 
does not the bond extend to all acts commenced while that 
bond is strictly in force, though the particular omission com- 
plained of occur afterwards, unless a new bond has been given 
in the meantime ? It occurs to me that the bond extended to 
all acts and omissions while he assumed to act as Sherifif, with- 
out renewing his bond or surety, and I so hold the Jaw to be, 
and that his office was not necessarily vacant unless some steps 
were taken to declare it vacant. 

The main condition of the bond is, that he shall well and 
faithfully in all things perform and execute the office of Sheriff 
during his continuance in office by virtue of said election. He 
was elected for the term of two years. Some proceedings 
would be necessary to de<lare his office vacant so as to release 
his sureties. But even if the office did become vacant, can the 
defendants avail themselves of the fact except by special notice 
equivalent to a plea setting up the fact in avoidance of liability ? 
'' In an action against a Sherifl and his sureties, on his oond, 
lie surety cannot (;bject except by plea that the bond declared 
upon has been suspended by a subsequent one." Bill v$. FltzpaU 
rivky 6 Alahama^ 314. Sucli a plea or notice would be as essen- 
tial in a case where a party heeks to be released because no new 
bond has been given. It is clearly special matter of defence if 
it is any defence. 

The next proposition is, can the Sheriff or his surety avail 
themselves of any irregularity in the judgment not amounting to 
a jurisdictional defect ? I find as matter of law that they can- 
not. 

" A Sheriff against whom a recovery is sought for the fail- 
ure to return an execution, cannot be allowed to object that the 
execution is irregular." McKan vs. Colclough^ 2 -4^., 74; J^ond- 
wrant vs, Woodi^ 1 /tZ,543. 

*' In a suit against a Sheriff and his surety for neglect to pay 
over the proceeds of sale of land for taxes, they cannot object 
to the sufficiency of the judgment or execution under which he 
made the sale and received the proceeds," <fec. People vs, 
McHatton^ 2 Gillman, 731. 
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** A Sheriff cannot question the regularity of an ezecutioDy 
and he is not liable for enforcing an irregular execution." Ford 
vs, Treamen^ 1 iV. dr i/., 234. 

" In an action against the Sheriff for neglect or misconduct 
in the service of an execution he is not permitted to impeach 
the creditor's judgment except on the ground that it was obtained 
by fraud." Adams vs, JBalch^ 5 GreenUa/^ 1885; "and even if 
he can for fraud he should show that he represents a creditor oi 
the judgment debtor." Clark vs. Foxcraft^ 6 Greenhaf^ 2961. 

It is claimed that the property sold was not the property of 
the defendant, and therefore the plaintiff has lost nothing. 

This is hardly a proper cane in which to try the title to that 
property. Questions of fraud and other questions affecting the 
legality of the transfer might arise, while the real parties in in- 
terest would not be before the Court. The plaintiff had a 
right to buy whatever title the judgmcbt debtor had, and 
whether it should turn out good or bad was of no importance to 
the SheriiT. The plaintiff was entitled to the full execution and 
return of the process to enable him to take whatever steps 
might have been necessary to perfect his title. Without the re- 
turn of the execution and certificate of tale he is deprived of 
this right, and the Sheriff and his sureties are bound to make 
the plaintiff whole for all the loss he may have sustained. I 
think the true measure of damage would be within the full 
value of the land, or the amount of the judgment, if the land 
was sold for that amount. I find it to have been sold for that 
amount. 

I therefore find that the said William H. Dumpley, Sherifi, 
&c., did committ the breach of the bond assigned, and did not 
make return of the execution, <&c. I assess the plaintiff's dam- 
ages by reason thereof, at the sum of $439 46, with interest for 
three years and ten months, $116 54; total damages, $553 00 

Let judgment be entered accordingly. 
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JOUN KiLDUFF V8. JoHN F. WlLLBY. 

K parchosed before their maturity two notes executed by defendant. In an action brought by 
E, on the notee, and after verdict and an order of Gonrt for a new trial, defendant for the 
purpose of denying the execution of the notes, asked leave to file an affidavit setting forth 
that the wordi, '* at ten per cent, interest," in each of the notes were forged. Held^ that the 
application would be granted only npon condition that the defendant should stipulate 
that the defence so sot up should gc» no ^rther than to defeat the claim for interest occurring 
between tlie dato and maturity of the notes, unless it shoukl be found that K when he 
purchased, had notice of tlie alleginl forgeries. 

Bay Circuity July, 1871 . 

Johrt McNdniara, PlaintifTs Attorney, 

Maxwell i& Ryde^ Defendant's Attorneys. 

Motion for leave to£le an affidavit denying execution of 
promissory notes. 

By the Court, Gkier, J. — This action was brought by declara- 
tion upon two notes executed by the defendant to McKinney 
& Co., and endorsed by them before maturity to plaintifi. De- 
fendant did not plead in time, and on September 24, 1870 Judg- 
ment by default for the amount of the notes passed against him. 
Upon a showing that the default was inadvertently suffered the 
same was set aside on the 15th of December, 1870. There- 
upon the defendant without filing any affidavit denying the exe- 
cution of the notes, pleaded the general issue, and upon a de- 
fence not involving the execution of the notes, a verdict was 
found for defendant. This verdict was afterwards vacated and 
a new trial ordered. The defendant now tiles an affidavit al. 
leging that the words, ** at ten per cent, interest,'^ were not in the 
notes at the time he executed them, and that those words have 
been forged, and that he first discovered the fact on the trial of 
the cause, but alleges no excuse for not making this motion 
upon the trial. Upon this affidavit an application is made for 
an order allowing defendant to file an affidavit under rule 79, de- 
nying the execution of the notes 

The plaintiff claims to have been a bona fide purchaser of 
the notes before maturity. If the defence now sought should 
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David F. Lane vs. Solomon Suellman. 

To entitle a party to a wiirant, in actions ii^ran contract, on th(^ ground or (hi'.id, under the 

third subdivision of } 3H71 , C. L.Mi must ahoir that the reprwentations of tht^ defendaut upon 

which h0 claims to rely ; that n*Iying upon :he truth of such reprmentations he was 

induced to part with his pntporty : that such representations were falne, and that the 

defendant knew thorn to bo fti){«o, hnd that he has suffernl damage by reason of tlie 

premises. And the farts and circuin«tiinc(4 tending to show the fraud must be eet forth. 

Kalamazoo CircuiU Ifay, 1^1. 

This case conies into this Court on an appeal from the judg- 
ment of a Justice oi the Peace. In the affidavit for the appeal 
special matters are set forth w hich are alleged as error. These 
special matters involve the question of the sutHciency of the 
affidavit on which proceedings were predicated in the Justice's 
Court. 

The defendant was brought into the Court below upon a 
warrant issued upon an affidavit, of which the following is a 
copy: 

'* STATE OF MICHIGAN, ) . 
Kalamazoo County. j 

David F. Lane, of Portage, in said county, being duly 
sworn, deposes and says, that he has, as he has good reason to 
believe and does believe, a demand not exceeding one hundred 
dollars, arising out of a contract against Solomon Shellman 
against whom he applies for process, by warrant, for the value 
of one cow, obtained by the said Solomon Shellman of depo- 
nent, by fraud. 

And deponent further states that the following are the facts 
and circumstances which constitute his said claim and the fraud 
of said Solomon Shellman complained of, to wit : On the 26th 
day of October, A. D. 1870, said Shellman, in said town of 
Portage, came to deponent and offered to sell to deponent a 
house — that said house then stood on the premises of one A- 
Dustin, in said township, being the same house recently stand- 
ing on the premises of Julia Sherwood, in said township. — 
That said Shellman said to deponent that he was the owner of 
of said house — that no incumbrance of any kind was on it, an-^' 
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that no person other than himself had anj claim npon it or any 
right or title to it. 

And deponent further says that he placed fall reliance on 
the said statements of said Shellman, and believed them to be 
true, and was thereby solely induced by such false representa- 
tions to purchase said house of the said Solomon Sheilman, and 
did so purchase the said house, and thereby said Solomon Shell- 
man did fraudulently and designedly obtain from deponent the 
said cow in part payment of said house, which cow was of 
^he value ot sixty dollars. 

And deponent says that said house was not as represented 
by said Shelhnan, his property, nor had he any right, title or in, 
terest in said house^ and no right or authority to sell the same 
:)s deponent has, since the said cow was delivered to him ascer- 
tained. And deponent says that he has beeu deirauded by said 
Solomon Shellman, and thereby he has a just claim against said 
Sbellman to the amount of sixty dollars, as the damages which 
he has sustained by said fraud. 

D. F. LANE. 

Subscribed and sworn to before me, this 27th day of Octo- 
ber, A. D. 1870. 

Amos D. Allen, 
Justice of the Peace." 

Edwards <£• Sherwood, for the Plaintiff. 
Hawfs & Edson, for the Defendant 

By the Court, Brown, J. — The statute, (^C, L.,^ 3671,) pro- 
vides that *' The plaintiff in actions arising out of or founded 
upon a contract shall be entitled to a warrant upon filing with 
the Justice an affidavit made by the plaintiff, or some one in his 
behalf, that the plaintiff has good reason to believe," 
" Third. — ^That there was fraud or breach of trust." 
Paragraph 3873, provides that, " In all cases on application 
for a warrant under the third subdivision of section 19, the per- 
son applying therefor shall by affidavit show the facts and cir- 
cumstances within the knowledge of the person making such 
affidavit, constituting the grounds of the application wherel 
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the Justice may the better judge of the necessity and propriety 
of i;»8ning such warrant.'' The affidavit in question is framed 
with a view to the arrest of the defendant on the ground of 
fraud in procuring from the plaintitt his property. Does the 
affidavit show affirmatively such facts and circumstances as tend 
to show that the defendant employed any trick or artifice by 
which the plain ti ft' was induced to part with bis property^? 

The characteristic of fraud is the intention to deceive. It is 
true that cqiiity sometimes recognizes constructive fraud, as 
where one's acts though not originating in any evil design, tend 
to deceive and operate substantially as a fraud upon private 
rights or interests. But to entitle a person to a warrant under 
the statute above quoted, the fraud must be actual or positive, 
and by this is meant the intentional and successful employment 
ot some cunning, deception or artifice used to circumvent, 
cheat or deceive another. 

The action in this case arises out of an alleged contract into 
which the plaintiff* alleges he was induced to enter on account 
and by reason of certain misrepresentations of the defendant — 
It was incumbent upon him then to show in his affidavit the 
terms of the contract; the representations of the defendant 
upon which he claims to rely; that relying upon the truth of 
such representations he was induced to part with his property ; 
that such representations were false and that the defendant 
knew them to be false, and that he has suffered damage by rea- 
sorr of the premises. 

These requisites constitute the ground of ap})lication for tlie 
warrant, and the statute already quoted requires the person ap- 
plying for such warrant to show by his affidavit the facts and 
circumstances withm his knowledge constituting the grounds of 
his application, that the Justice may the better judge of the ne- 
cessity and propriety of issuing such warrant. Indeed, the Jus- 
tice cannot legally judge of the necessity and propriety of issu- 
ing such warrant without the presentation of the facts and cir- 
cumstances referred to. He has no right to infer fraud unless 
there is some legal evidence tending to establish it. The affida- 
vit under consideration sets forth the contract and the alleged 
s tatements and representations of the defendant, and states 
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with sufficient certaintj that the plaintiff believed snd relied 
upon them, and that he was thereby induced to exchange hiGF 
property for the house which the defendant claimed was his. — 
Following this averment the affiant uses this laoguager : " And 
thereby said Solomon Shellman did fraudulently and designedly 
obtain from deponent the said cow in part payment of sftid 
house, which cow was of the value of sixty dollars.^' The word 
^^ thereby," must I think, relate to the representations referred 
to, so that the affidavit declares substantially that by these repre- 
sentations the defendant did Irauduleutly and designedly obtain 
from the plaintiff his cow in part payment for the house. — 
Thus far there is no direct allegation that the statements were 
false, and no court would be warranted in inferring from the lan- 
guage used that the defendant knew that fact. In the conclu- 
ding paragraph of the affidavit the plaintiff avers that the ' house 
was not as represented by Shellman, his properly, nor bad he 
any right, title or interest in said house, and no right or author- 
ity to sell the same, as he, deponent, has since the said cow was 
delivered to him, ascertained." In this paragraph no reference 
is made to the scienter. While the Court will not weigh the 
testimony produced before the magistrate in the affidavit upon 
a given point, yet where evidence tending to show certain 
facts is necessary to confer jurisdiction, and where it appears 
that no such evidence has been produced, the Court is bound to 
hold that subsequent proceedings before such magistrate were 
unauthorized. The mere fact that a statement is declared to be 
lalse, is not to be taken as prima facie evidence that the person 
making such statement knew it to be false, nor is an allegation 
in the affidavit that the party made certain statements and that 
he thereby fraudulently and designedly obtained deponent's 
property, to be taken as evidence of scieiitcr. Such an allega- 
tion is merely a conclusion and not the statement of facts and 
circumstances from which the magistrate can legally draw a 
conclusion. This view of the case renders it unnecessary to 
consider the other points raised. 

The judgment of the Justice must be reversed, annulled and 
held for naught. 
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Margarkt C. Thorp vs. WiM. T. Thorp. 

A Circait Court GuaaiBissiomer hua bo nuthority ta make im order aUowiui^ alimoDy. 

ManUUe Circuit, IS^l. 

S. W. Fowier, for Complainant, 

Benedict c(r Ramscleliy Contra, 

By the Court^ Ramsdell, J. — Under our statutes a Circuit 
Court Commissioner has no jurisdiction to hear an application and 
make an order for alimony, and the order heretofore made by D. W. 
Dunnett, Circuit Court Commissioner for this county, for that pur- 
pose, in this case is therefore void. 
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The People vs. German Rouse. 

A person guilty of adultery may be conricted of fornication, where the information is for 
fornication, as adultery embraces fornication. And where a person is charged with 
adnlteiy he may be convicted of fornication. 

Upon a trial on an information for incest, where the proof tended to show that the intercourse 
was forcible and against the will of the complaining witness with whom the intercourse 
was had. Held, that the accused might be convicted of incest, even if the Jury should find 
that the force used was such as under the circumstances, to amount to rape. 

AUegan CireuU^ Augmt, 1871. 

The facts in this case sufficiently appear in the charge of the 
Court. 

A. IT. Fenn, for The People ; if. D, Wilbur y of counsel. 

John W. Stone and Sila$ Stafford^ for Respondent. 

Charge of the Court j Brown, J. — Gentlemen of the Jury : — 

The information filed in this case alleges that '' German Rouse, 

late of the township of Leighton, in the county of Allegan, on the 
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first day of May, A. D. 1870, at the township of LeightoD, m said 
county of Allegan, did commit fornication with one Ida Rouse, by 
having carnal knowledge of the body of her, the said Ida Rouse, 
she, the said Ida Rouse, being then and there the daughter of Elliot 
Rouse, the brother of the said German Rouse, and the nieee of th& 
said German Rouse/' 

The statute under which this information is filed, § 5870, C X., 
is as follows : 

^' All persons being within the degree of consanguinity within 
which marriages are prohibited, or declared by law to be incestuous 
ail 1 .void, who shall intermarry with each other, or who shall commit 
adultery or fornication with each other, shall be punished by impris- 
onment in the State Prison not more than fifleen years, or in the 
county jail not more than one year/' This statute includes those ca- 
ses where the parties sustain the relation of uncle and niece ; where 
the intercourse is between a man and his brother's daughter. 

In order to warrant a conviction of the respondent, it is incum. 
bent on the people to prove, beyond a reasonable doubt — to prove to 
your entire satisfaction (you giving the respondent the benefit of 
any and all rea«oaable doubts :) 

1. That the respondent did commit fornication with Ida Rouse* 

2. That Ida Rouse is, as claimed by the prosecution, the daugh- 
ter of respondent's brother. 

By fornication, is meant illicit carnal connection; un- 
lawful sexual intercourse. This unlawful intercourse, unaccompa- 
nied by any circumstances which tend to aggravate it, is simple for- 
nication ; and when as the result of such fornication a child is born, 
it is called bastardy. If a man who is married is guilty of unlaw- 
ful sexual intercourse, we call it adultery in him. When the act is 
between parties sustaining relations to each other within certain de^ 
o-rees of consanguinity or affiinity, we call it incest. Where the fe- 
male consents to unlawful intercourse through fraudulent acts, inclu- 
ding a promise of marriage, we call it seduction. In each case the 
essential fact which constitutes the crime is fornication. Wharton'^s 
Or, //., p. 975, § 2G69, note d. So that to warrant a conviction for 
adultery, fornication must be proved. If in a prosecution for adultery 
the prosecutor fails to show the marriage, but shows the fornication, 
the accused maybe convicted of fornication. In short, every adul- 
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tery embraces fornication, and is only called by a different name to 
indicate that not only the offence of unlawful carnal intercourse was 
committed, but that the sacred obligation of the marital relation has 
been violated. 

I therefore advise you that the fact that the respondent is shown 
to have been a married man at the time of the alleged offence, is no 
bar to a conviction for fornication ; and if guilty of fornication with 
his niece he is guilty of incest. 

Counsel for the respondent contend that if the evidence in this 
case satisfies you that the alleged intercourse between the respondent 
and the complaining witness was forcible and against the will of the 
complaining^ witness, the crime of the respondent would be rape and 
not i'ornication. This question is not, perhaps, entirely free from 
doubt ; and I approach the consideration of the question thus pre- 
sented with some misgivings. It has been held in an indictment for 
fornication and bastardy that the testimony of the prosecuting wit- 
ness that the accused forced her, worked himself under her and in 
that way forced her, and that she did not give her consent, was not 
such as to merge the offence charged in the crime of rape, but that 
the defendant might be legally convicted of fornication. Cbm. vs- 
Parr^ 5 Wf/te & Strg.^ 345 In New York, it has been held that'con- 
sent is essential to the crime, and that if the connection is accom- 
plished by force, the crime is rape and not incest People vs. Harri* 
ilen^ 1 Park.^ 344. But there can be no such thing as rape without 
carnal knowledge— without sl penetration oj the ftmale. It is true 
that the essence of the crime is not the fact of intercourse but the 
injury and outrage to the modesty and feelings of the woman, by 
means of the carnal knowledge effected by force. And still, as the 
carnal knowledge in such case is voluntary and unlawful on the part 
of the man, it would seem to come within the definition of fornica- 
tion ; and it seems to me that rape is but fornication aggravated by 
the force employed in accomplishing the act, against the will of the 
person upon whom the offence is committed. 
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Samuel Evans, Plamtff in Error, us. George L. Kekd ani> 
James F. Weaves, De/mdanu in Error. 

A awre tnuwcrfpt of the inlnat«i of f looeedfoflpt iv a case !d I^meylianla, wiUbont giviDg the* 
reoord of pleadiogs, prooeedlDgs and Journal entries, doea not r«aetit«te a rtcord 
of judicial proceedings under tbe Act of CbngieaB of May 26^ r790. 

The renewal of a Judgment in Pennsjlfanna bj mre facias without service, onlj heepe in 
ibfte fhe local Hen. and dbeenot canetitnte a new Judgment agnlnet the pmoa »» as to 
prevent the operation of the statute of limitatiMa. 

Bnch new or rerised Judgment does not eonstitute an original Jadgmest upon which a party- 
may be sued in this State. It ia based upon and controlled bj tbe original judgment an«1 
snl^t to all its limitations except the local lien given by the Matvte of the State wher» 
fendersd* 

Jim€omb Cimriif January ^ 1871. 

Certiorari from Justice's judgnoient. 

DefeDdants in error were plaintiffs in the Court belmr. 

The declaration was verbal in assumpsit upon a judgment ren- 
dered in the Court of Common Pleas, in Clearfield County, in the 
State of Pennsylvania, at the March term thereof, in the year one 
thousand 9^f^t hundred and sixty-seven, on tbe 20th day of March, 
for one hundred and ninety-two dollars and thirty cents, damages 
and costs of suit, in favor of said plaintiffs and against said defend- 
ant, and claims three hundred dollars damages. 

Plea, general issue, and notice of the statute of limitations. — 
That there was no record of the judgment, and that there was no 
service of process to warrant the judgment declared upon, and de- 
fendant had no notice of any of the proceedings. 

On the trial the plaintiff introduced, under due certificates, an ex- 
emplified copy of the judgment and proceedings, as follows : 

" Amon<^ the records of the Court of Common Pleas of Clear- 
field County, Pennsylvania, to No. 165, January term A. D. 1857, 
is contained as follows, to wit : 

Appearance Docket Entry. 



W. B. & F. Reed & Weaver. 
14 Feb y. vs, 165. 

Samuel Evans. 



D. S. B. on single bill, dated 14th 
February, A. D. 1857, with 
warrant Prothonotary to con- 
fess judgment, and conditioned 
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Vvoiky W. PW, $1 12J. 
wS-t. /tf. to 43 J, Sept. T. 1SC3. 



Al «i/. /"«, to 102, Marcli T,, 
1867, ■ 



to pay plaiDtiff the sxxm of one 
hundred and nioeteen dollars 
and thirteen oents, one day af- 
ter date, with interest from 
date, with costs of 'Suit., releaea 
of errors, &c. 

Read, Debt, $119 73. 

Int. from 14th Feh'y, 1S67. 

Entered and filed, 14 Feh'y, 1S^7. 

Judgment. 
GEORGE WALTERS, Proth^ 

*^ LlBN DOCKIET EXTRT, 

l^cvivod — Kvans, tSamuel. 

Keod & Weaver. 

No,l65,Jan'yT.,1857. 

Entered 14 FeVy, 1857. 

Debt, U19 13. 

" Copy op Praecipe. 

In tke Couit <jf Common Pleas of Clearfield Co., Pa. 

Keed & Weaver ^ No. 43 J, Sept., T. 1806. 

vs, > Issue scire Jacias to revive* 

Samuel Evaos ) Judgment No. 165, Jan'y T., 1857. 

WALLACE, BIGLER & FIELDING, 

Att> for PFffs. 

22june, 18G6.** 

•** To Proth'y of the Com. Pleas, 

* September Term, 1866.' 

* Appearance Docket Entry' of /Scire Facial, 

SciiyR Facias to revive Judgment. 

M\ B. i R Reed & Weaver ^ No. 165, January T., 1867. 

29 June. w, 43 J. > 

Samuel Evans, j N. E. L 

So ans. Sh*fi Faust. 

Pro. E. Carried forward, 125. 

Sh'ff Faust 50. 

AL Scire Facias to No. 102, Maroh, 1867.'* 

** Clearfield County, ss. 

The Commonwealth of Pennsylvania. 

To the Sheriflf of Clearfield County, Greeting : 
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Whereas Reed A Weavei , od the I4th day of Febrnary, in the 
year of our Lord one thousand eight hundred and fifty-seTen, ob- 
tained judgment in our County Court of Common Pleas of Clear- 
field County, before our Judges at Clearfield, against Samuel Eran?, 
late of your couuty, yeoman , as well a certain debt of $119 13, law- 
tul money of the United States, with interest from 14th February , 
1857, as also $1 12} like money, which to the said plaintifif in our 
said Court wo awarded and adjudged for their damages which they 
sustained by occasion of the detention of that debt, wheroof the said 
defendant was convict, as appears to us of record, &c.; yet execution of 
said judgment still remains to be made, as we have been given to 
understand by the said Reed & Weaver, who hath bcsoui^ht us to 
provide for them a proper remedy in that behalf ; and we being' will- 
ing that what is right in that behalf should be done, Therefore : — 
We command you that by honest and lawful men of your bailiwick, 
you make known unto the said Samuel £van8 that he be and appear 
before our Judges at Clearfield, at our County Court of Common 
Pleas, there to be held for Clearfield County, on the seeond Monday 
of September next, to show if any thing for him he has, or knows to 
say why the Siid plaintifif should not have the above judgment re- 
vived to continue the lien -, and also why the said plaintiff should 
not have execution against him for the said debt and damages, ac- 
cording to the form, force and effect of the recovery and judgment 
aforesaid, if to them shall seem expedient. 

And further to do and receive what our said Court shall in that 
behalf consider and direct. And have you then and there the names 
of those by whom you shall make it known unto him, and this writ. 

Witness the Hon. Samuel Linn, President of our said Court, 

Hat Clearfield, the 29th day of June, Anno Domini, one 
thousand eight hundred and sixty-seven. 
D. F. ETZWEILER, 

Prothonotary," 

(Returned on back.) 

To the Honorable Judges, &c. 
i N. E. L 

So ans. Sh'ff Faust. 
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" Copy op Praecipe. 

In the Common Pleas of Clearfield County, Penn. 

Reed & Weaver ) Original No. 166, Jan'y T., 1857. 

vs, V (See 431, September T., 1866.) 

Samuel Evans. ) Issue Alias Scire Facias, to revive above 

judgment — ^Keturnable 21 March 1867. 

WALLACE, BIGLER & FIELDING, 

To Proth> Com Pleas. Atty's for Pl'ffe. 

9th March, 1867." 

• 

" Copy of Statement. 

In the Common Pleas of Clearfield County, Penn. 

Reed & Weaver ) Or. J., No. 165, Jan'y T., 1857. 
v«. \ No. 102, March T., 1867. 

Samuel Evans. ) Debt, $119 13. 

Int. from 14 Feb'y, 1857, to 14 March, '67, 72 04. 
Cost paid by pPflf, 1 13. 



New Debt. $192 80. 

Int. 14 March, '67. 
To Proth'y Com. Pleas. 

WALLACE, BIGLER & FIELDING, 

Atty's for PPflTs. 

11 March, '67." 

[Here follows another writ of Scire Facias^ with same re- 
turn enclosed as above copy of writ, except it is dated March 
11, 1867, and made returnable the 8d Monday of March, 1867. 
The record then continues :] 

"MARCH TERM, 1867. 
Copy of Appearance Docket Entry. 



W. B AF. Reed & Mason 

Samuel Evans. 
Pro. E., cost, $1 25 

Pro. E., 3 01 

Sh'fL Faust, cost, 50 

Att'y, 3 00 

Too late for record, • • • • 



Alias Scire Facias to revive 
Judgment No. 165, Jan'y T., 
1857. (See 43}, Sept., 1866.) 
So ans. Sh'ff Faust. And now 
20 March, 1867, on reading the 
docket in open Court, and no 
appearance by defendant, on 
motion of Wallace, Bigler & 
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Paid by prffs, 



2 50 



By the Court. 



Fielding, Esqs., jadgment in 
favor ot the plainiiO's for the 
sum of one hundred and ninety- 
two dollars and thirty cents. 

Debt, $192 30. 
Int. 14 March, 1867. 

Judgment. 

D. F. ETZWEILER,Prothy" 



** Lien Docket Entry. 



Evans, Samuel 

Reed A Weaver. 

No. 102, March T., 1867. 

Entered 20 March, 1867, 

Debt, $192 30." 

Copy of Note 

** One day after date, I promise to pay the order of Reed & 
Weaver, the sum of one hundred and nineteen dollars and thir- 
teen cents, with interest from this 14th day of February, A. D. 
1857, for value received, without defalcation, and further I do 
hereby empower the Prothonotary or any attorney of the 
Court of Common Pleas of Clearfield County, or elsewhere, or 
any court of record, to appear for me, Samuel Evans, and after 
one or more declarations filed as of the last, mxl or any subse- 
quent term, to confess judgment again.st me for the above sum, 
with cost of suit, release of errors in the entering of said judg- 
ments or issuing any process thereon. 

Witness my hand and seal, the 14th day of February, A. D. 
1857. 
In the presence of SAMUEL EVANS, [seal."] 

W. W. Betts. 

The above constitutes the [entire record as produced and 
proved before the Justice, with the exception of the alias writ 
S'ire Facias above referred to in parenthesis, and also excepting 
the certificates of authentication. 

On producing this record the plaintifis rested their case. 

On the part of the defendant, it was proved that the defend- 
ant had lived in the State of Michigan since January, 1857 ; 
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that no process for the renewal or revival of the jadgment was 
ever served on him, and that he knew nothing of the proceed- 
ings by scf're faciag to revive the judgment. Some other mat- 
ters relative to payment and arrangements to pay the note were 
proved, but not deemed necessary to refer to in deciding the 
qaestion involved. 

The Justice rendered, judgment for plaintiff for amount 
claimed. 

K, RdkJ.B EUhiihje, for Plaintiff in Error. •* ,. 

Iliihbard db Covh*r^ for Defendants in l!m>r. 

. By the Court ^ Mitchell, J. — The record of a judg^ 
ment as presented, is so imperfect as to scarcely warrant its be- 
ing received as a jadgment record. It does not in fact purport 
to be a jadgment record, but only copies of the minutes of pro- 
ceedings. 

It is true that by the Act of Congress, of May 26, 1790, 
" the records and judicial proceedings of the courts of any 
State, shall be proved or admitted in any other court within the 
United States, by the attestation of the Clerk and the seal of 
the Court annexed, if there be a seal, together with a certifi- 
cate of the Judge, Chief Justice or presiding magistrate, as the 
case may be, that the attestation is in due foim, and that the 
said records and judicial proceedings, authenticated as aforesaid, 
shall have such faith and credit given to them in every court 
within the United States , as they have by law or usage in the 
courts of the State from whence said records are or shall be 
taken." 

Whatever there is of the supposed records produced is duly 
authenticated. 

But the question arises, what is a record ? It ought to be 
something more than a mere minute of proceedings, and that is 
all that appears by this certified copy. 

So far as the proceedings produced and authenticated are 
concerned, there appears neither writ, declaration, plea or ap- 
pearance, and in fact nothing that is usually deemed necessary 
to constitute a record of a judgment 
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So far as appears all matters certified are the mere roiDales 
of the Clerk or Prothonotary, from which a record was to be or 
should be made up. 

It seems to me^tbat a mere certificate of a Clerk of a Court 
that a judgment was entered on a certain day, in a certain 
court, between certain parties, would be as much of a record as 
that produced. But it is not necessary to determine as to the 
validity of the judgment in 1857, or as to the sufficiency of the 
certified record in that respect. As to the delendant, be living 
in the St£(|fMBinc^^||0^ntry, and the plidntifis living within the 
United Statdir, action npoa that judgment would be barred by 
the statute of liinitslttous. 

But the declaraticft) is upon a judgment of March 20th, 1867, 
The only effect ofitfaat judgment is to renew and keep in life 
any lien the plaintiff may have had in the State of Pennsylva- 
nia, under the original judgment of 1857, upon the defendant's 
property in that Stale. 

It cannot go to the extent of binding the defendant person- 
ally, who was a resident of another State, and who was not 
served "with and had no notice of tlie process. 

The very words of the scire fadnSy the reoewal process re, 
quiring the defendant to show *' why the said plaintifiTs should 
viot have the above judgment revived to continue the lien," <fcc., 
indicates that it was so treated and regarded in that State. It 
would be extraordinary to give the judgment of revival greater 
force or effect thin it would have in the courts where rendered . 
To say that a judgment can be rendered in any court where 
there is no service, is a violation of all rules, except in cases 
where the process affects property seized or held under it, and 
then only as to the property so held. 

In this case the return of the two writs of scire facias or re. 
newal writs is " iV. E, V {mn e»t inventm.) " So ans. Sheriff 
Faust,'' clearly showing that there was nb service upon the de- 
fendant. 

H*ld^ That the judgment declared upon is not a judgment 
upon which the defendant can be held personally liable in this 
Slate, and that as to the original judgment it has been barred by 
the statute of limitations. 

Judgment reversed, with costs. 
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(iKOROB Percival, PUnnfiff in Error, vs. ^ilUAH 11. Tuckkk 

Defendant m Error. 

WlifTt* a comtaMe umkiTti retnrn to a writ of attachimtit, lamnid by a Justice of lira 
PeM^, that he left a ropy of the writ and inventory Mith tlie penon io whose pcMMeitsion 
he found the goo«lis but omits to state whether the defendant Imub or ha* not "a last place 
of residence lu the ciiunt.v/* the defendant not n|*|jearinK in the euit; the Justice in 
not authorixed to retain the ca«e ; and a Judgment rendered against the defondant under 
such circuMitanccs, wOl be re^'erscd. 

VanBtirm Circuity Ahq^uL, 1^1. 

Cerliorari to Justico'a Court. 

A writ of attachment was issued Irom a Justice's Court, 
nnd levied upon the goods and chattels of the plaintiff in eiror. 
The return ot the officer serving the writ, was as follows : 

" By virtue of the within attachment, I, William Mead, on 
the 26th day of May, 1871, seized the goods and chattels of the 
defendant, mentioned in the inventory, of which the annexed is 
a copy, and on the samo day 1 loft a copy of the within* attach* 
nient and of the said inventory, with Cullen Percival, duly cer- 
tified by me, m whose hands I found the property — not being 
able to find the said defendant. 

WILLIAM xMEAD, Constable." 

On the return day of the writ, June 3d, 1871, the cause was 
adjourned until July 5th, 1871, 

The defendant not having appeared in the cause, the plaintiff 
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introdactid his evidence, and the Justice thereupon rendered 
judgment in favor ot the plaintiff. 

foster dr Coleman, for Plaintiff in Error 

Wm, H. Ticker, Defendant in Error, in person. 

Bif the Court, Brown, J. — Of the nine assignments of error 
nrged as grounds for a reversal of the judgment in this case, it 
is only necq^sary to consider the second, which raises the ques- 
tion of the Justice's jarisdiction. 

It is' well settleC^at in this class of canes the reqoirements 
of the statute mast l>e complied with in order to confer jnrisdic- 
lion. The statute, § 3680, ('. L, provides that, " If the defend- 
ant cannot be found within the county, the constable shall leave 
a copy of the attachment and inventory certified by him, at the 
last place of residence of the delend.intr if there be any such 
place within the county, and if not, then by leaving the same 
with any person in whose possession such goods and chattels, 
moneys and effects, may be found.'' 

The return of the officer shows that the writ was left with 
the person in whose possession the poods were found. If the 
defendant could be lound in the county the service should have 
been upon hira ; if not, then by leaving the writ and inventory 
at his last place of residence, if there be any such place in the 
county ; if ihe defendant cannot be found in the county, and if 
there be no such place as his last place of residence in the 
county, the officer may serve the writ and inventory upon the 
person in whose possession the goods were found ; and this latter 
mode of service can be made legally only when neither of the 
other modes of service can be effected. This being so, the re- 
turn of the officer should have shown affirmatively that neithe*" 
of the first two modes of service could be made. In the ab- 
sence of such return the Justice was not warranted in retaining 
jurisdiction. See 18 WU,, 897; 9 7^,342; 19 .l/iV/i., 78; *2 
Wit.. 212; 15 OJno, 435; 2 \Vait\ Law if- Prac, {2d £d ,) 174; 
2 Mich. Xm Pn'us, 1G4. 

The judgment of the Court below must be reversed, with 
costs to plaintiff in error. 
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The Oneida National Bank v$, Angelo Paldi and Lewis 

D. Paldi. 

** PerialiaMe preperty," ia thA Rtotute pnTidisg ii»r it« iale, (Cbmp. Lamt^ 1174, { 4767,) whea 
seisMi under attachment means only property in its own nature perishable, and not property 
which by extraordiuary exposure mny be liable to loss or destruction, If so situated 
that its safety can be prorided for by the attaching ofilcer. 

SL CUw Oirmit^ 1871. 

Application to Judge for an order to sell the personal property 
attacUed, for the reason that, as alleged, the property is perishable. 
Hif the Court,, MiTCHELL, J. — The statute, See, 4767, Comp. 
Lawn^ provides for the sale, under the Circuit Judge's order, of 
^' animals or perishable property" seised under an attachnaent, upon 
due proof of the perishable character of the property seized. — 
What proof is necessary ifl not provided by statute. 

The affidavit on behalf of the attaching creditor in this ew^ 
states that the property seized consists of a portable engine and 
boilers, a lath and shingle mill, gearing, belting, shafting and other 
machinery and articles usually connected with such an engine and 
machinery, situate on the lands of one of the defendants, at a re- 
mote place in the woods, from whence it cannot easily and withou- 
injury be removed, and that it is liable to loss by trespass and theft 
or otherwise as now situated, and that to keep it safely requires two 
watchmen at a cost of fouc dollars a day, and if so held until judg* 
ment passes will cost to take care of it about five hundred dollars, 
while the whole value is about three thousand dollars. 

It does not occur to me that the property described comes within 
the class of property meant or intended by the statute under the des- 
ignation " perishable.*' 

I think the statute means property perishable in its own nature 
or character, and not property that is or may be subject or liable to 
lo88 by trespass, larceny or fire. 

If such is not the meaning of the statute, then a stock of goods 
or almost any possible description of personal property may be put in 
the class of perishable, if it happens to be in an exposed condition or 
situation. 



222 MICHIGAN NISI PRirS CASEtk 



Bniaov d. at e«. Omeiut d. aL 



If all sucb exposed property was intended to be coTered bj tfae 
statute, why did not tbe statute dUtioctly and in terms include prop- 
erty liable to loss by trespass, thefl or fire, or by ezposare. 

If the property is in the exposed or dangerous condition elaimed . 
then it is clearly the duty of the Sheriff to remove it to a safer 
place, at least all parts of it liable to be removed or taken away by 
other persons, by trespass or otherwise. 

Order for sale refused. 



John Stilson et gL vs. Charles Greeley et. a!. 

Objection to the mhiMe of tbe proeow of the Court for the parpoee of fecqairinfc JnrMIetioa 
of the penou, miut be made at tbe flnt opportunity and before plea, or it will be deemed 
waived. It will not be heard on a motion to change Tvnue after appearuure and iaaoe Joiued 

In a tranaitory action the defendant who might hare ol^ected to the Jurisdtctioo OTer hie 
person, will be deemed to have waived »uch ol^ection, after iaene Joined. 

Trover for loga cut from land i« not a local action but will be tried in any court obtaining 
JuriadictioQ of tbe person. 

Title to land cannot be tried in a trmnaitory action against tbe actual occupant claiming advene 

title. 

Si. Clair Circuity 12)T1. 

Motion to change venue. 

This suit was commenced by summons issued November 9tb, 
1869, returnable the Ist Tuesday of December, 1S69, and served on 
. some of the defendants November 9, 1869. Orrin Erskine, was not 
served. 

On the 27th of November, 1869, Mr. Chadwick entered the ap- 
pearance of the defendants served. 

The declaration was filed on the 27th of December, and plea 
filed January 27th, 1870. 

April 26th, a stipulation was made for taking the testimony of 
defendant's witnesses at Alpena, and that the cause should stand for 
trial at the ensuing May term. The cause was not reached or for 
some other reason went over that term. 

The cause was noticed for trial at the September term, 1870, and 
tried 29th, the jury failing to agree upon a verdict. 

November 8th, 1870, the defendants made and filed an affidavit 
and entered a motion for change of venue. 
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Motion brought on to be heard this day, August 7th,1871,eflrort8 
haviDg been made to have it heard at former times, but delayed for 
want of time or convenience of parties. 

The affidavit upon which the motion is based, alleges : 

That the action i^ trover for lumber and logs cut from lands in 
Alpena County. 

That the whole subject matter of the suit arose in Alpena 
County. 

That all the defendants were at the commencement of the suit 
and still are residents of Alpena County, except Charles Oldfield, 
who is a non-resident of the State, residing in Ontario. 

That neither of the plaintiffs were residents of St. Clair County 
at the time of commencement of suit. 

That defendants have, as advised by counsel, a good and substan- 
tial defence on the merit-s. 

That by a device and trick, under pretence of a subpcena to tes- 
tify in a case not then at issue, defendants were brought into St* 
Clair County, where process was served upon them and that such 
service while under a subpoena as witnesses was an abuse of the 
proc3ss of this Court — ^yet, the defendants believing they had a good 
defence, pleaded in this cause and went to trial, when the jury disa' 
greed. 

That ehoh of the defendants is a material witness in the cases 
and twenty other persons, naming them, all residents of Alpena 
County, are also material witnesses for the defendants, most of them - 
as to the value of the property alleged to have been converted, ma- 
king twenty-three in all, and without the testimony of each they can- 
not safely proceed to trial. 

This affidavit is made by two of the defendants and the one not 
served, and who does not appear. The other defendant does not join 
in the affidavit, nor is any reason shown why he does not, except 
that he is stated to be a resident of Ontario, and a non-resident of 
this State. 

The depositions of George and Charles Erskine, and Charles 
Greeley, three of the defendants, and three of the other witnesses 
named, were taken under the stipulation, snd filed June 29th, 1870. 

The counter affidavit of plaintiffs states : 

That both of the plaintiffs are residents of St. Clair County, but 
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it does not state that they were at the com men cement of the suit. — 
That they have a large number of material witnesses who r&side in 
St. Clair County, naming them, including themselves, thirteen in all, 
each of whom is material. 

By the Court, Mitchell, J. — The first question raised in the 
motion, and perhaps the one most seriously urged, is, that the ser- 
vice upon the defendants was procured by the fraudulent uso of tha 
process of this Court, a subpaena issued, as is claimed, for the pur- 
pose of bringing the defendants within this jurisdiction, for the sole 
purpose of commencing this suit in this county, aod not in good 
faith to procure their attendance as witnesses in a cause at issue. 

If before appearance generally or pleading, a motion had been 
made to 'dismiss tha suit or qua.«>h the writ for that reason, and the 
fact had been satisfactorily established, there would have been no 
hesitation in granting the motion. 

The use of the process of the Court under one 
pretext and for an entirely different purpose such as forcing a party 
within the jurisdiction of the Court to get service would ba a gross 
abuse of the process and machinery of the Court, and would not be 
allowed when brought to the notice of the Cjurt in proper time — 
But if the party comes into Court and voluntarily pleads and sub- 
mits to the jurisdiction, ho cannot afterwards take advantage of the 
improper manner in which the jurisdiction was acquired. 

Such a luotioa is in the nature of a plea in abatement, which 
18 never received after plea in lar, unless pleaded puts darim 
continuance^ for such reason arising since the last continuance. — 
1 BurrilVs Practice, 152. 

If the subject matter is not within this jurisdiction, that may 
be taken advantage of under the *^ general issue" whenever the 
want ot jurisdiction is made apparent. 

It is therefore unnecessary to pass upon the question 
whether any such fact has been established, and I do not pass 
any opinion upon what has been proved or not proved in that 
respect. 

It is clear that the manner of acquiring jurisdiction of the 
person of the defendant, is not proper matter to be considerep 
on a motion to change the venue. 

The second reason is that the defendants and their wit- 
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nesses, to a large nnmber, reside in a distant coanty, where the 
cause of action arose, and it is at great inconvenience that they 
or their testimony can be procured in this county. 

The plaintiffs also show that they have a large number of 
witnesses resident in or near St. Clair County and at a distance 
from Alpena. 

The affidavit to change venue should properly be made by 
all the defendants*servcd with process unless they suffer default 
and refuse to appear ; at least, they must all join in the motion. 

If the motion is grounded upon the convenience of parties 
and witnesses, the affidavit should state the names of the wit- 
nesses residing in the county to which the venue is proposed to 
be changed and their residence, stating the town, village or par- 
ticular place of residence, in addition to the county ; 6 Cowan^ 
889; 1 Ililiy 671 ; 1 Howard^ 195 ; and that each and everyone 
of them is material to the defence, as the defendants are ad- 
vised by counsel and verily believe, and that without the bene- 
fit of the testimony of each and every one of them they cannot 
safely proceed to trial, as advised by counsel and as they verily 
believe, and that they have a good and substantial defence on 
the merits, as advised by counsel and as they verily believe, and 
if not made by all the defendants it should show the reason 
why. It is well to state also the nature of the controversy, and 
when the cause of action or the defence arose, and these facts should 
be taken Into consideration in fixing the place for trial. 

The plaintiflf may resist the motion by showing material wit- 
no8«os residing in or near the county wheye the venue is laid. In 
the State of New York, the plaintiff under their Hisi Prius prac- 
tice, where in a case in the Supreme Court the plaintiff laid the 
venue in any county most convenient to himself, or even by his own 
caprice, the plaintiff was required in order successfully to oppose 
the motion, to sWear unqualifiedly that he had witnesses in or near 
the county, of an equal or greater number with the defendant, or 
the venue would be changed. 

Special rules as to chan<5ing venue in that State were required 
and made growing out of this judicial system. 

There is no doubt that all required by these rules for the de- 
fendant to show in order to change a venue should be re- 
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quired here. Whether as full a showLug will he required to defeat 
the motion, would he suhject of douht. 

In some of the cases it is said that if a party swears to a great 
number of witnesses as material, it will be considered as a fraud 
upon the Court, especially upon questions of value, unless so ex- 
plained as to satisfy the Court that the number of witnesses is nec- 
essary. 

I have given these rules somewhat at large not as criticisms on 
the affidavits presented, as most of the rules are complied with, but 
because motions to change a venue in this State are rare and seldom 
made, at least the Supreme Court has never had occasion to pass 
upon any such motion, or rather no such matter has found its way 
into the reports, and from the nature of the motion, it being discre- 
tionary with the Circuit Courts, it is highly improbable that our Su- 
preme Court will be called to decide upon the subject 

Our statute provides (Sec. 3420 Comp. Laics,) that each of 
said (Circuit) Courts, upon good cause shown, may change the venue 
of any cause pending therein, &c. 

Unless there is a clear abuse of this discretion, the decision of 
the Circuit must be final. 

There is, however, another rule as to changing venue not yet 
considered ; that is as to the time when the m3tion should be made, 
if the change is sought for the convenience of parties and witnesses. 

It ought regularly to be made before issue joined — i Coicen^ 
554 ) 11 Wendell, 186 ; — but it may be made aiter issue, if a trial 
has not been lost, and no delay will be produced, otherwise it will be 
refused. 

In this case the defendants have not only plead, but have taken 
the deposition of all the defendants and other of the witnesses 
named in their affidavit, and have gone to trial and had a disagree- 
ment of the jury It would seem rather lat« now to make or grant 
the motion at so late a stage in the case for the convenience of par- 
tics and witnesses. 

There is still another question raised by the motion, and that is 
whether the action as stated and claimed is local or transitory. 

The act of 1861, SiSi, Lawn^ p. 173, and as re enacted in 1871, 
Ses9 Law9f '71, p. 87, makes the action of trespass on lands, or 
trespass on the case for direct or consequential damages to personal 
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property, when the defcndaDt is not ao actual resident of the county 
in which such lands are, a transitory action. 

Sec. 2, of chapter 103, of Revised Statutes; Sec. 4344, of 
Comp. LawSy as amended in 1869 — Scss, Laws^ 'G9, p. 9, provides : 
'* Issues of fact shall be tried in the proper county, as follows : 
"1. ActioasTor the pccjvery of any real estate or for the re- 
covery of the possession of real estate ; actions lor trespass on lands, 
and actions of tr&spass on the case, for injuries to real ei>tate, shall 
be tried in the county where the subject of the actions shall be sit- 
uated. 

*" 2. Actions of blander, for libels, and all other actions for 
wrongs, and upon contracts, shall be tried in the county where one 
of the parties shall reside at the time of commencing such action, un- 
less the Court shall deem it necessary for the convenience of par- 
ties and their witnesses, or for the purpose of a fair and impartial 
trial, to order such issue to be tried in some other county, in which 
caso the same shall be tried in the county so designated." 

This amendment is a verbatim re-enactment of the section as it 
.stood in the Omipiled Laws, except the word.", " joined in such ac- 
tions," are left out, which under the law as it was, would appear to 
limit the provision to actions aiising in Probate Courts. The re- 
peal of this provision as to Probate Courts, made it necessary to re- 
onact section^, of the chapter, and make it applicable to all isf^uos 
of fact. 

I3y the defendant's affidavit it appears that nil the defendants 
but one, (who is a non-resident of the State,) were and are residents 
of Alpena County, and that neither of the plaintiffs at the time of 
commencement of suit was a resident of St. Clair County. 

This is not denied by plaintiflfs except they swear they are non- 
residents, 4fec., but I think it an objection to the local jurisdiction of 
the person that should have been made and taken advantage of be- 
fore issue joined, or at least before proceeding to trial, and that this 
objection has been clearly waived. 

" If a defendant in a transitory action appear without objection. 

the Court will have jurisdiction although the action be improperly 

brought in a county where neither of the parties reside, but it will 

be otherwise in the case of a local action." W'hb vs. GoJard, 4(i 

Maine y 503. 
2 
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But the defendant's affidavit also states that the action is for 
trover for the conversion of logs in Alpena County, cut froui land:9 
in that county, and that the real subject matter of the suit is for 
tresspass on lands and the conversion of logs taken by the alleged 
trespass on lands in that county, the defendants claiming to have cut 
them under a license from one of the plaintiffs, and that the whole 
subject matter including the alleged conversion arose in the county 
of Alpena, a duly organinzed county, having a Court, &c. 

This allegation or statement is not denied by the plaintiffs in 
their counter affidavits, and must be taken to be established or ad- 
mitted to be true. 

The action is for trover to recover the value of logs and Inmber- 
From the nature of the case as stated in the affidavit, it would ap- 
pear necessary for the plaintiff to prove title to the lands, (it being 
wild or unoccupied land) to show ownership of the logs , but the 
ownership of the land is not disputed, and it can scarcely be said to 
be an action of trespass on the case for injuries to real estate. A 
fiuit in trover, waives or passes by the the injury to the realty, and 
socks to recover the value of the chattels severed and converted 
without regard to the injury to the land. 

IJut it is claimed that it has been decided in some of the States» 
especially l*ennsylvania, " that the right of property in a chattel 
that has become such by severance from the freehold, connot be 
tried in a transitory action;'* citing Prvsd vs. Smithy 2 Watt'i, 
127; Brown vs. Caldwell^ \ 0th of Sergeant cfc Raicle^ H^/ Mather 
vs. Trinity Church, 3 S. (b R. ; Baker vs JJoweU, 6 I(L 

Upon a careful examination of these authorities it is manifest 
that they only apply to cases where the owner of real estate 
out of possession, seeks to recover from the adverse occupant the 
value of timber, coal, Ac, cut or removed by the occupants claim- 
ing title, and in effect they only decide that the title to the realty 
cannot be tried in a transitory action against the actual occupant. — 
Xo case goes so far as to say that title to unoccupied lands cannot 
be shown in a transitory action for the purpose of showing the own- 
ership of the property severed. 

In this case the defendants base their claim upon a license from 
the plaintiff and so admit their title and ownership so far as appears 
by the papers submitted on this motion. 



\ 
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To view of the whole ca.se aud its present situation in Court, I 
must decide against the motion to change the venue. 
Motion overruled. &c. 



•#» 



Krieqer r«, Warner. 

Roplorin for a slock of grocerle«», — fl>W, That wli»?re th«» qaanti'y, kind and location of t1i« 
property to bo replovied is piren in the writ to that no other properly than that claimnl 
can bo taken, the dfwcription is snClcicntly particiihir to cmuply MJth the statute, uud 
prottM^ttho rights of the defendant. 

A return whicli yhows 1h" appmisoment of g(»odri r.-plfviod to hare lw«en made on oath 
adminiAtrred by the officer, to make a true appraiscmeut, sufflcieutly shows In wkmt 
manner m this respect the officer executed the writ. 

A declaration filed M-ithin ton days after the return day of the writ of replevin is in time. 

A nogloct 1o file the d«Tlaration in time is no ground for quashing a writ. Such 
neglect can only be taken ad^'antage of by rule to declare and Judgment of non proa. 

Berriem CireuU, October, 1871. 

Motion to quash writ of replevin. 

JJcavery for motion. 

Muzzi/y opposed. 

Bfj the. Courfy Blaokmax, J. — The plaintiff repL'vied a stock 
of grocerie« attached by the defendant as Sheriff. 

The defendant now moves to quash, for three reasons : 

1. Because of the insufficient description of the goods in the 
writ. 

2. Beciuse the goods were not appraised accordin^r to law. 

3. Because the Niirr was not filed until after the time pre- 
Hcribed, viz *: on the return of the writ. 

The several objections will b?. considered in their order. The 
gtatute. Chap. 152, nowhere prescribes the certainty^ with which the 
good rcplevir^d shall be described. 

In § 5010, which gives a form for the writ, a blank is directed 
to be filled by " describing the goods and chattels to be replevied." 
In the absence of a statutory provision the Court must apply the 
common law rule, which requires certainty to a general extent, as 
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expounded iu 18 Mlch.y 170. And the propor applicatioo of thi» 
rule must be controlled by the peculiar eircuinstaoccs of the ease.— 
J?otter*8 store bad been shut up bj the Sheriff. Obviously no such 
thing as an inventory is possible. He has given as many ItDuta- 
tions to the description's as wore in his power, by conOnion; service 
i)f the writ to all the j^roceries in the store occupied by Potter, on 2» 
certain lot in St. Joseph. The kind, quantity and location of goods 
arc specified. 

The defendant bas tnkcu inventory if he has executed the writ 
of attachment so that his rights are not periled. See <»ii this point, 
Grah. Pr., 733; Ptitrt^lorjS^ Alt., 194. 

The second objection docs not appear to be founded on facts. — 
The counsel for defendant in pointing out the particular fact on 
which he relies, i^tatcs that from the officer's return it does not ap- 
pear the appraisement was made on oath. By § 501 S, the officer 
must return the manner iu which he executed the writ. It appears 
from the appraisement and return that all the statute required wai^ 
done. The oath itself need not be returned. 

The third and last ()bjecti(^n is based upon a peculiar consiruc- 

tion of ^ ^ 5026. 5027, and decisions on statutes found iu 2 Wi*,, 17 ; 
4 /c/., 152 ; 1 IlUl, (C'ci/.,) 216. The writ may be returned before 
the return d:iy. § 5018. On such return the Clerk shall enter au 
appearance for the defendant. 

Counsel for defendant claim the next section, 5027, requires the 
plaintiff to declare ** within the same time," leaving out of this 
connection the wordsj, '* as in persoiial actions." 

On the counscrs own construction this default is only ground 
for a judgment of discontinuance. See Grah, Pr,^ 732, for direc- 
tions ; or 1 Burr Pr.; 488. 

The counsel for defendant has wholly misconstrued the statute 
which requires plaintiff to declare in the same time as in personal 
actions, which is, (R. 16,) twenty days after the return day. The 
Xarr was filed too days after. 

The motion is therefore denied with costs. 
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Miles B. Millkb vs, Hugh Finley, Jr.. and Huqh Finlby, Sk. 

'Whenever it appcan that the coomdi-i atlon of a pap«>r between the original parties baa bcoii 
prucurad by flrand, proof of such fraud throwti upon the holder the burden ct proving 
that ho got it in good faith, and gave value for it. 

A bonajlde holder of negotiable paper in one who acquirw the paper in good Iklth, for a 
valuable coDBideratiou, from one capable of trantiferring the pap<>r, without notice of the 
consideration or of attending facts aud circumstances which would naturally lead an 
honest man, using ordinary caution to make fYirther inqidries. 

The rule Is that an innocent purchaser of commercial paper takes it stripped of all efpiitios 
between the original parties to it, buc where ihe instrument is not the contract of tlu* 
parties, where It is different fh>m what they madv it or intended to make it, it cannot be 
enforced in the hands of any one, unless indeed, the instrinneut in its changed form ha9 
been ratified by the parties so as to make it their contract. 

Adding the name of another drawer or maker to a bill or note, is a mnterijil alteration, sm-li u« 
will discharge the original jtarty not consenting thereto. 

Wbfre it was claimed that the payee named in a promissory note procured the signature of the 
maker while such maker was intoxicated, the intoxicatioli being brought about by tht* 
payee named in the note, Hdi^ Tliat if the maker was so intoxicated a^ to be unconsciour> 
when ho signed the note, such note would be void, even in the hands of a banaJUU hold<'r. 

KaUtwuuoo Oireuit, October, 1871. 

Ma^ d^ Buck, Attorneys for Plain tiff. 

J. W, Breese, Defendant's Attorney; //. F, Severens, of Coun- 
sel. 

Charge of the Court, Brown, J* — The plaintiff seeks to re 
cover ot the defendants upon a certain promissory note, in the words 
and figures foliowinp : 
*' ^500. Schoolcraft, August 26, 1868. 

Twelve months after date, 1 promise to pay to the order of 
Frank A. Hutton, five hundred dollars, value received, with interest 
at ten per cent. HUGH FINLEY, Jr. 

HUGH FINLEY, Sr." 

The payee in this note endorsed the same to the plaintiff, whu 
claims that he purchased the same in good faith and for a valuable 
consideration, before the same became due. The plaintiff then en- 
dorsed the note to Wm. B. Clark, who, he testifies, was to hold the 
same as collateral security for monies advanced by Clark to the 
plaintifi. 
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If the note was left with Wm. 11. Clark only as security, and 
returned to the plaintiff before tuit was brought, then the suit la 
properly brought by the plaintiff. 

As a defence to this note, the defendants claini that the note, as 
to the younger Finley is void, because, it is alleged, after the note 
was made and delivered, the payee, without the consent of the ma- 
ker, procured the signature of Hugh Finley, Sr.. to the note. — 
Counsel for the defendants claini that if you find such to be the fact 
—if you find that after the note was fully executed and delivered, 
the payee procured the additional j-iguaiure of Hugh Finlry, Sr., 
without the consent of the maker of the note, then the change thus 
effected changes the note and makes it a different undertaking fmm 
the one to which he was a party. 

Counsel for the defendants ii.8ist that the plaintiff should not 
recover against the elder Finley, because, they allege, that when he 
signed the note he was so intoxicated as to be unable, in point of 
fact to give his assent. They claim that he was so drunk that when 
his hand made the letters in proper order composing the name Hugh 
Finley, it was not guided by any intelligent will, and that therefore 
he should be discharged. It is admitted that the fact that the son's 
name is on the note does not invalidate it as to the father, and the 
liability of the father must be determined on other grounds. 

On the part of the plaintiff it is insisted that if you.<«hould find 
the facts as claimed by the defendant, still he is entitled to recover. 
The plaintiff insists that he purchased the paper before maturity, in 
good faith for a valuable consideration. 

The rule of law, briefly stated, is, that where a party is the 
'' bona fide holder of a negotiable instrument for a valuable consid- 
eration, without notice of facts which impeach its validity between 
the antecedent parties, if he takes it under an indorsement made be- 
fore the same becomes due, he holds the title unaffected by these 
facts, and may recover thereon, although as between the antecedent 
parties the transection maybe without any validity." 

Whenever it appears that the consideration of a paper between 
the original parties has been procured by fraud, proof of such fraud 
throws upon the holder the burden of proving that he got it in good 
faith, and gave value for it. 

This is upon the theory that *• if the note be proved to have 
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been obtaiDcd by fraud, or affected by illegality, thit affords a pre 
sumption that the person who has been guilty of the fraud would 
dispose of it and place it in the hands of another person to sue upou 
it/' and hence the policy of the law requires the holder in such case 
to show that he holds the paper in good faith and for a valuable 
consideration. 

When a note has been obtained and put in circulation fraudu- 
lently, the holder in order to show himself free from defendant's 
equities must prove that he became such holder in good faith for a 
fair and valuable consideration, in the usual course of business, with- 
out notice of any infirmity in the title thereof. 

A bonti Jiile holder of negotiable paper is one who acquires the 
paper in good faith, for a valuable consideration, from one capable of 
transferring the papor, without notice of the consideration or of at- 
tending facts and circumstances which would naturally lead an hon- 
est m.'iu, using ordin.iry caution, to mike further inquiries. 

Wherj however, a note is absolutely void, the transfer of it to 
an innocjut party ciunot make it valid. 

If you find that the deed for which the note was given 
was worthless, this lact is no defence in this action, if the plaintiff 
bought the note befure miturity, for a valuable consideration, in the 
usual course of traJj and without notice or knowledge of a want of 
consideration between the parties to the note. 

If you should find that the note in question was obtained 
(»f the dcfcDilants by fraud and imposition, this fact furnishes no de- 
fence in this action, if the plaintiff bought the note before maturity^ 
for a valuable consideration, in the usual course of trade, and with- 
out knowledge or notice that the note was obtained fraudulently and 
by imposition, or of such facts as would naturally put an honest 
man on inquiry. 

I also advise you whether the patent of which the right was sold 
to Finley, was or was not of a new or useful invention, is wholly im- 
material in this case, and you have no right to consider that ques- 
tion in making up your verdict, if you find the plaintiff was a bona 
fide purchaser. The rule is that an innocent purchaser of commer- 
cial paper takes it stripped of all equities between the original par- 
ties to it, but where the instrument is not the contract of the par- 
tics, where it is different from what they made it or intended to 
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mike it, it caanot be enforced id the hands of any on 3, unless in- 
deed, the ioBtrument in its changed form has been ratified by the 
parties so as to make it their contract. 

Adding the name of another drawer or maker to a bill or note, 
is a material alteration, such as will discharge the original party not 
consenting thereto. 

If you believe from the evidence that after the note was made 
perfect, according to the intention of the parties, as the several note 
of the defendant, Hugh Finley, Jr , and after it had been com- 
pletely issued and negotiated, the payee without the consent of 
Hugh Finley, Jr., caused it to be signed by Hugh Finley, Sr., as a 
joint and several muker along with such original maker, such origi- 
nal maker should be discharged from all liability thereon. 

Upon this point I advise you as requested in plaiutifiTs 2d re- 
quest, that the note is not void as to Hugh Finley, Jr.. if he in any 
way assented to its being signed by Hugh Finley, Sr., either before 
or after it was so signed by Hugh Fiulcy, Sr. 

It is claimed as I have said, by the defendants, that the elder 
Finley was intoxicated when he signed his name. If you find from 
the evidence that the signature of Hugh Finley, Sr.,was made whilo 
he was so intoxicated that he was unconscious of what he was about, 
and such intoxication was procured and brought about by the piiyee 
in the note, or any one acting in complicity with him, then you are 
instructed that such signature would not bind the said Hugh Fin- 
ley, Sr., and he would not be liable on such note. 

If Hugh Finley, Sr., at the time of signing his name to the 
note was sufficiently conscious to know that he was signing a prom- 
ise or agreement of any kind, then the fact that he was under the 
influence of intoxicating liquors furnishes no defence to this action, 
though he would not have given the note if he had been sober. 

In determining the question whether Hugh Finley, Sr., was in 
possession of his faculties to such an extent as to be able to malce a 
valid contract, you are at liberty to inspect the note in controversy 
and the signature of Hugh Finley, Sr., thereto. 

When you retire to your room you will enquire : 

1. Whether the note was chanored bv the addition of the name 
of Hugh Finley, Sr., after it was execute and delivered by the ma- 
ker to the payee, without the consent (jf the maker. If you so find, 
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lliou IIu<ih Finley, Jr., w«s tbeiTb}- discharged frcDi liability on tbo 
note unleas you find that bo subsequently aequiesoed in the cbaLgc. 
2. To discharge Hu<:b Finley, Sr., from liability on the note, if 
ytm find the plaintiff purchased the same in good faith, for a valua- 
ble consideration, you must find that he was so far intoxicated as to 
be unconscious of what ho was doing. A man will not be permit- 
ted to Cv)me into Court and defend against his own undertakings, 
merely because he was drunk or exhilerated under the influence of 
liquor. Such a precedent would be dangerous, and no man would 
be safe in purchasing commercial paper. The iact that a man gets 
drunk and makes a foolish bargain is no reason why he should repu- 
diate his contract to the prejudice of persons acting in good faith. — 
It is contended that the signature of the defendant indicates that 
he had knowledge of what he was doing, but this is a question of 
fact lor yuu and not for the Court to pass upon. If he signed the 
note, was he conscious ? Say upon your oaths what are your honest 
convictions in the premises and act accordingly. 



DwiGHT May, Attornky General, ex rd. Fisher et al. vh. Tub 

City of Detroit el al. 

Where a city cliaTt<»r pr.»vi<1f9 that certain public works shall be let to tho lowwt ro«*poDsil*J • 
bidder, with swretioa, and that the same Hhull be ndvertiw d, Held, Tliat the following 
provision in tho advertinement for the work, by the CcmtmlUT, vi/. : " Bui Idem aro 
required to file a wtiefactory l>ond with the Controller before the propoKnI.-* are opened 
conditioned that should they be found to b<.« the lowest bid<l(r« they will enter into a 
contrarf, with ROod and Bufficient sureties to pciform the work," wjis warmnted by tho 
charter, and that a party biddlnpr, thoufih tho lowest bidder, has uo right to iuBisi upon 
the acceptance of his bid without flret filing a bidden* bond. 

Wayne arcuit, OcMj^, 1871. 

Lm T. Griffin, Solicitor for Complainant; G. V.N. Lo- 
throp, of CouuBel. 

./. P Whittman, Solicitor for Defendants ; Thfodurr, Rimifyn 
and E. W. Meddau(/h, of Counsel. 

B// the Court. Patch in J. — 

This is a motion to dissolve a temporary injunction granted 

it 
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upou a bill in chancery filed lor the puriwse ot obtaining a 
permanent injunction against the city ot Detroit, restraining 
them Irom paying lor certain paving upon Woodward avenue, 
in said city, that had already been contracted lor with the de- 
fendants, Walton & Co., lor the reason that the contract was 
illegal and void, not having been made in accordance with the 
provisions of the charter. 

It is provided in the charter that all work of this kind shall 
be let to the lowest re8[>onsible bidder, with sureties, and that 
propot^als lor the same shall be advertised. The lorm ol" the 
julvertisemeut, as well as the details of letting to the lowest 
responsible bidder, seems to have been lett somewhat to the 
discretion of the parties who are required by the charter to per- 
form that duty. The time, place and manner of presenting 
the proposals must be thus determined. 

In the advertisement tor proposals in the case at bar is the 
fnllowin^- provisicm : '' Builders arc re<iuirod to file a satisfactory 
bond with tlio Controller before tlie proposals are spoiled, co^jdi- 
tioiiod that ^hould they be tbuud to he the Lwv.st bidders they will 
eiit.T into a contract, with good and suffieiont sureties to perform 

tho work." 

Th.' Doti-oit Ironizin.ic and Pavin- Couipaay iilod with the Con- 
troller .-.•alcl proposal.^ which are conceded lo he the next lowvr 
propo>-i;.s to those of Walton & C)., to whom the contract was La. 
]>ut without coniplyin^^ with the above provision, by what is termed 
a bidder's b nd, claiming' lb it the Controller ha 1 :io ri-hr t) re<iuLo 
thei;i to doso. It is claimed (m the part of the defendants that 
tht'V nejvcti-d to thus c<miply with the cnditions of the adv.-rti>e- 
nu-iit hee:' Wiethe particular kind ..f pavement for ^vjiieh thu bid 
W..S put in was >;jrur 'd by lett.>,rs pat.-nt to <,ther parties th::n them- 
bclve-. to wit. tlu- (hi'endants Walton cV C. It wa< concekd that 
i„uthcrea>e>. when the said Detroit Ir..nizin<c and Pavin<j: Com 
pany were the owners of the patent, th.-y filed the m. cesj, a ry bid- 
ders' bon<l, and when the lowest bidders they were awarded the coir 
tiMct by the Common Council. 

It tliercior-'. resolves itself into a (piestion of ri-ht ou. the part 
,,f the Controller to require the bonds. It is conceded that up to 
ISGl) the>e bidding- bonds had not been re^[uired. lu the prv»eced- 
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inj^a of the Codidkui Council of January 8th. 1809, will be fouud 
the following : 

** To the Ilonorablo the Common Council : 

Gentlemen — Mr. James French, who is the lowest bidder fur 
paving, etc., of Farmer and Bates streets, declines to enter into a 
etnitract and perform the work. Messrs. Batehelder cS: Co(.k, who 
nro the next lowest bidders for this pavincr, also decline to contract 
aecordinir to their profK)sals. 3Iessrs. II. R. Johnson & C>., who 
are the next bidders lor the paviniT: etc., of the above nnnied streets. 
hMve ajrreod to perform the work at their proposal. 

(Signed) B. (J. STIMSOX, Contr.Oler." 

It will be seen from the jibove that instead of the lowest the 
highest bidder re(?eived the contract. It is entirely clear that up 
t.) this timothoso havin'' th-.^ matter in chnrire had not so executerl 
thi.s provision of the ch.irter. in this roicard, as to .secure to the city 
the very obji'ct of the law, namely that the contracts slitiuld be let 
to the lowest bidder, and that somethini^ innre was nece.^sarv in or- 
der to properly carry out the very wholesome provisions of th»» char- 
ter in this respt'et. The additional rcijuirenient was thereioie made 
tint a bidders' bond should bj tiled," *' The low<'st rf sj}tnisiblf bid- 
tier" is the cxpre^siMU in the cliarter, autl the Controller cannot uii- 
tl'/r it contract with anv other. 

i caunot b«Tuwe it to be th(» dutv of the Coutmller to l:o out 
upon the street and niake itujuiry :is to the responsibility ol' the 
holderH or trust to his own previously ac(|uired knowleiluc in rr- 
j]jn'd to it. The eharter does not provide the mode in wiiieh thi-j 
inl'ormation shall b'' obtained, and the ('<»ntr«»ller is therefoii- K ft to 
adopt such rea.sonable and pr(»per reirulations as will best caiTV out 
th(^ objects of till* law and secure the work done by the lowe>t ;v. 
sj/tnL<il/lt'. bidder, as ciaitemplated by the charter. Tiiis. it seeiu.'^ t 
m\ the Contr "Her has most effectually d»)ne by riMjuirini;" bidder 
b(uids to be filed with the proposals, that he may in his own office 
I where it is presumed his duties are to be performed) determine all 
the ujattcrs rcijuiied of bin) by the law. And the puljJic rt;c(ud 
{\\a< made will for all time to come give notice to the world that n'^ 
m m's bid was ever acted upon, much less accepted, which did nti 
p.)sse!i.s all the qualifications required by the law. 



o 
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Yore, Plaintiff in Error, vs. TiiK Fkoplk, Defendant in, Error. 

A person arrested without warraut by the Mamhal of the villa^ce of Benton Harbor must ba 
takc^ before a Jiiatice of the Peace of Benton towaahip, and thta mn»t appear on the Ike* 
of the proceedings. 

A Justice cannot hear, try and determine a criminal chaiige n))On a complaint alon«>. 

A defendant in a criminal caM> cannot challenge peremptorily Jurors in a Justice's Court. 

Btrrien Circuity October, 1871« 

Certiorari to JuBtice^B Court. 

C. B. Po^/fr, for Plaintiff. 

G. S. Clapp, for Defendant. 

Bt/ the Crmrt, Blagkman, J. — BiiFP, a« Marshal of the village 
of Benton Harbor, made on oath a complaint to Justice tlull, 
which was reduced to writino; and subscribed by him, charging 
Yore with sundry violations of the ordinances of the village, in 
beincj disorderly. 

The papers nowhere show of what township said Hull was 
a Justice. No warrant was issued. 

After making the complaint Burr introduced the defendant 
Yore to the Justice, who distinctly read the complaint to Yore 
and required him to plead thereto. Yore plead not guilty and 
demanded a jury trial. 

On the coming in of the six jurors summoned, Yore's attor- 
ney challenge<l two of them peremptorily. The Justice over- 
ruled the challenges. 

By Act No. 4-28, L'fir, of 1«69, Art. 8, § 2, Justices of the 
Peace of the township of B.nton ^are authorized to hear, try 
and determine cases of disorderly persons arrested without 
warrant, and before complaint, and kept in custody. 

The Justice undertook to proceed under Chap. 118, while 
the Section 2, of Art 8, under which Yore was arrested, plainly 
conlemplates proceedings under (^hap. 112. By both chapters 
there could be no trial without a warrant, for it 's on its return 
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the Justice is aathori/ed to hear, try and determine tho 
cause. § § 1551, 3926. 

It is the cbargein thu wirrant that is distinctly read to the 
defendant, and to which he is required to plead. § 3928. The 
sole use of the complaint is to authorize the issue of the war- 
rant, while the warrant serven a two-fold purpose, viz : to cause 
arrest and to furnish pleadings. Pratt vs. BogardM^ 49 Bar.^ 
^3; 10 MicK 185; 9 Id., 193. 

As the trial ot a disorderly person arrested without warrant 
mast be by a particular magistrate, this must appear on the face 
of the proceedings. 

The name aud style of the Justice must be set forth in the 
complaint. Tiff. Cr, 2/., {Howell,) p. 134. 

The peremptory challenge is not a common law ri^ht of a 
person charged with a misdemeanor. .4 Bl. Com., 3'»3. It is 
given by § § 4400, 6070, only to persons indicted. 

§ 3934, of Ch, 118 provides for challenges upon legal objec- 
lions and no other. Exprettio unius est ey^cli sw alterius. Tiff, 
Or. L., 154. 



David B. CuBErfEMAX, Plalnfff in Error, v^. The People, DejmtU 

anti in En or. 

C WM eoliTictt* i, Iwfore a Jiwtire of rliw P.»«.'.\ of Hussiult and b.iit.Ty, and sontenccd topaj a 
fine of fire dollan and costs within fivo days, and in default llicrtof to lie imprl»onod t«ii 
days in the common jail. Held^ Tiiat thi> jiid(;m'>nt should bo rcversHd, tho sentence bi'inif 
uncertain and conditional. 

Van Diireix Circuity .September, lb71. 

Grtiorari to Justice's Court. 

'I he plaintift' in error was tried by a jury and convicted be- 
fore a Justice of the Peace, of assault an<l battery, and judg- 
ment was rendered against him that he pay a fine ot five dollars 
anil costs of suit, taxed at 824 88, and in default in the payment 
of said fine and costs within five days, that he be confined in 
the county jail for the term of ten da} s 
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B^ the Court, Brown', J. — Of the several grouDds of error 
alleged in this case, I deem it necessary to consider none but the 
first, as that is decisive. One of the elements of a sentence is 
that it be final and conclusive. The judgment pronounced bj 
the Court is the sentence or conclusion of the law following 
upon ascertained premises, and must therefore be unconditional 
In this case the sentence is uncertain, and the respondent's im- 
prisonment is to depend upon a condition precedent — the pay- 
ment ornonpayment of the fine and costs within a certain num- 
ber of days. To determine whether the fine and costs were 
paid within the time limited, would require another acVpidicatiou ; 
a second judgment. 

A sentence must be something more than sl Jfo/f/ment nisi\ 
Had the judi^ment of the Justice been that the respondent 
pay a fine of five dollars with costs taxed at S'24 83, and that 
he be committed to the county jail until .the same should be 
paid, not exceed in l^ ten days, I have no doubt but that such a 
judgment would be valid — at least it would not be invalid on 
the score of uncertainty. The sentence would be certain and 
definite ; the imprisonment in such a case is designed to secure 
the payment of the fine and costs and not to be in lieu thereof. 
8fe S'ate v.-i. BftuneAt,\ Dv. if- />aft., 43 ; MffffV of S"'<r.\)iait, 1 

roir., 144. 

* 

The judgment of the Court below must be reversed. 



GiDDiNGS rs, Whittlesey axd Chittenden. 

A «!■ fend'int sued hore in a-iRuniimit on a jud^mont rcudrrtHl in Ohio on V coi^novit Wftv 

prove, under the i)lea of the ffcnpitil i.«*>«uo, any dofi'uc'j wliicli iu thai Slaty wtnild lie a 

good ground for setting ndide thrjiidgint^nt, or ail cnlcr to dt'hvcr up iho ct>guovit to Iw 

cancelled. 

• Brrritn Circuit, October^ I ST.. 

Clapp, for Plaintiff. 

Ormshpe & 3fuzzf/^ for Defendant Whittlesey. 
Assumpsit on a fon^gu juJ^iu^it. 
Bi/ tJie Qjurt^ Blackman, J. — The plaintiff sued the dofond 
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nuts in assumpsit on a judgment of the Court of Common IMeas of 
I'ortage County Ohio. 

To this, defendant Whitths^ey who was the defendant served 
with proce{<s, pleaded the general issue. 

By adopting this form of action the plaiuiitf subjected hisciisi 
to all the rules of law relating to pleading and evidence in as^uinp- 
Hl. The judgment counted on creates the liability, which forms 
the consideration of the projii^e. 1 *SV/W<r«on PL A" Ev,^ 113. 

Our statute^ § 4r).')0, dot^s nut in expres** terms make any change 
in the rules of pleading. Gofdhx'j vs, IIinf/sfo7i, 20 Mir/i., 440. 

The judgment counted on, when in evidence, proves all the alle- 
gations the plaintiff is bound to make c»ut by ])ioof in order to re- 
ceiver. 

The elleet of our statutory plea of the general issue is to require 
the plaintitf to pr(/ve all t)f his alL*g 'tions wliieh entitle him to a 
recovery according (o th.j lorin of action he has adopted. 9 Mich., 
875. 

Inder his plea the deR*nd;»nt may prove without notice in thi> 
action a want i»f conside'ration Ih short he may disprovt; every al- 
legation the j)lai)itifl' must prove. 1 *San. PL <f' Ev,, 13S; t> h].^ 
720. 

The jadgnent when introduced in evidence is as conclusive as 
when ])lt'aded Mh an estoppel or counti'd on. 1 Gvi n. Er,^ § 5)U. 
And thi> it- so Ijfcauscof th,^ intrin.'-ie lorce of the judgment as a 
/v.s attJudiC'.'fa. 

This conclu>iveni'-s (l.'pends on the n itnre of the record and on 
the tribuual. EV'mtt vs. Grfni, 10 J//'7/ , lib*. 

It h.is no hinher dignity here than in the State of Ohio, and if 
inquirnble into there it will be .;j>en tn investigiition here to the same 
extent, aeeoi'ding to our rules of practice. Wood c&. W<ttktitHn\, 
17 Conn, odf), oUS, 510; Boic^t^l r.<. Todn', d Jlich.y 37G. 

It is ahv:iy.> conjpet<. ut to in(|uirt; into the jurisdiction of the 
Court, and if it is ae(juired by fraud tlie judgnient is void. Vo.sr 
rg. J/o/Vo;/, 4 Cush.. 27 : I'mnk of' U. S. rs. J/a"?<., 6 Ifoir., 39. 

From the record in this case it appears that this cjurt was ouv 
oi' general juri>diction ; that the cause of action was a money bond 
signed by both delcnJants, a eo /«'//"// nrfioitfm in the usual form, 
b'lih dat.id June o, ISiIO; that the suit was begun by process No- 
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vcmber 9, 18(»7, by filing a petition and praecipe, which process 
was returnable Ndvembor 18th, 1807, and was indorsod with a no- 
tice that in case the defendants; did not appear by December 7, 1867. 
judgment would be taken for 8462 32, and was served on (Chitten- 
den December 12th, but ni)t on Whittlesey, who had resided in this 
8tate since 1863, and was returned ; that on the same day plaintifi 
took judgment by confeMion for $502 80 and costs, under the <oy- 
woviV, and that this plea confessed the truth of the petition filed a« 
commen cement of suit by process. 

The Court must presume in absence of proof to the contrary 
that the principlc3s of the common law prevail in Ohio. That there- 
fore it may look at the record i'or the purpose ;0f determining tht; 
judgment. 20 M'fh,, 440; cares cited in note 4, to sec. 541 of 1 
Gr. Ev. 

The defendant may disprove the jurisdiction. Shumicni/ vs 
Stillman, 6 Wend., 447. 

While from the nature of the case the defendants can not dis- 
pute the judgment by plea and evidence directly, the plaintiff must 
strictly pursue his power of attorney, and the defendants may attack 
it by motion and a trial of a feigned issue. t>ee 5 Hill, 497; H 
John. 79. 

The judgment being subject to revision in the State where 
rendered is subject to revision here, but as the record is not of this 
court, the defence which might in Ohio have been tried on a feign- 
ed issue, may be here tried in a suit brought on the judgment. 

For the conclusiveness of a judgment depends on the fact that 
it was rendered on a trial of the merits where the defendent had an 
opportunity to litigate. The court could obtain no juisdiction 
over the person by the use of a void power of attorney nor by thi? 
braudulent use by the plaintiff of a valiil one; n«»r wheru the 
power is not strictly persued. Gr Fracfic^. 

For these reasons, the defendant Vi. was allowed to prove that 
plaintiff on payment to him of two per cent, additional intere.'^t 
over the lawful rate by defendent Chitteuden, extended the time ni' 
payment without W's knowledge or con<?ent from year to year till 
June 1867; that in the spring of 1867, C. became iusolvont and went 
into bankruptcy and that W. was security on the bond for C, said 
plaintiff well knowing the same. 

This is a defence to the action on the bond here, and in Ohii) 
would support a motion to set aside the judgment. 1 Sail PI. 
S: Eo 527. 
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Abstracts of Decisions of the Supreme Goart, rendered at tlia 

October Term, 1870. 



I Equity CMO0, inTolviug only qoettlons of fiurt, will not be poblkbed in these reports.] 



Adams vs. Church. 

Intorlocatory order— no appeal ftom. 

Error to Calboun Circuit. 

Campbell, C. J. — The writ of error was brought on an order 
diBcharging a capias. The writ was issued December 9^ 1869 
returnable on the first Monday of March, 1870, and the defend- 
ant was arrested on it immediately. March 19, 1870, defendant, 
by his attorney, moved to set aside and dismiss the writ, to set 
aside the order to hold to bail and that the defendant be dis- 
charged from arrest. March 21, on motion of defendant, pro- 
ceedings were stayed for two weeks. July 11, 1870, plaintifi 
declared. July 18, the Court ordered that the capias be dis- 
charegd, the order to hold to bail be sot aside, and defendant be 
discharged from arrest, on condition that he should stipulate 
not to bring suit for his arrest. The next day he filed such a stip- 
ulation and no further proceedings appeared. 

The order of the Court was an interlocutory order and not a 
judgment. It cannot therefore be brought to the Supreme 
Court on a writ of error and the case must be dismissed for 

want of jurisdiction. 

7 
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Bat ClTT Ajrv S. 8. R. R. Go. vf . Acsnsr. 



The Bat Citt and £. S. B. R. Co. vs. Austin. 

The kiw Impoaes the doty of maintaiBing afcnoe, upon the owners and occopantn of a railroad 
rospectiTely, as well at upon Uie company first organixad, and without oonflntng it to 
either. 

A law proTidlngfor the recorery of double damages, was repealed after the rendition of a rer- 
diet, but before the entry of Jodgment :henwii. Udd^ in such case that Judgment should be 
for single damages only. 

Error to Saginaw Circait. 

Opimon hif Gkates, J. — Aug. 12, 1868, ft horse beloDging to 
Attslin was run over and killed by an engine of the Flint & 
Pere Marquette Company, on the road of the plaintiffs in error 
and this suit was brought to recover for the injury. June 22, 
1^^69, a verdict was given in his favor for $212 04, and Oct. 9, 
thereafter the Court awarded judgment for double that sum. — 
While the plaintiffs in error owned the road, the other company 
finished it and exclusively operated it, and the horse was killed 
by their engine while using the road under a contract 

By the statute as amended, S, X., 1867, p. 221, railroad corpo- 
rations and persons owning or occupying any railroad in this 
State, are required to keep np fences, cattle guards, farm cross 
ings, Jko. ; and the corporations, persons and agents who may oc- 
cafdon injury to animals where such fences, <fec., have not been 
erected, on the line oi suoh roads, are made liable in double 
damages. And after such fences, <feo., are built, persons leading 
or driving animals on such road at other plaoes than at farm 
crossings, are liable to a penalty not exceeding ten dollars. 

Plaintiffs in error objected to the recovery, on the ground 
that under the law, as amended, they could not be held liable, 
because the Flint & Pere Marquette Company were not their 
agf'nts within the meaning of the statute. 

This claim of the plaintiffs in error is not sustained. 

The amendment of 1867 intended to impose the duty of 
maintaining a fence, upon the owners and occupants of a railroad 
respectively, as well as upon the company first organized, and 
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Zieox<rru88 v. ZnaRxnrss. 



without confiniDg it to either. The plaintiff in error might be 
liable as principal, and the Flint & Pere Marquette Company 
as an agent. 

The act of 1869, which was passed before the verdict and 
became operative after it, but before judgment, struck from the 
amended section 43 the word " double,'* leaving a liability for 
single instead of double damages, and the plaintiffs in error in- 
mst that this amendment cut off all right to a judgment for 
more than single damages. They claim that the act of 1867, in 
allowing more than single damages, was exclusively punitory, 
and vested no right in the defendant in error, which the Legisla- 
ture before judgment could not take away. On the other hand 
it was argued that the law as it stood when the injury was done 
fixed the measure of his right, and that the moment the damage 
was done he acquired an inviolable right to recover not merely 
all his damages but double the amount, and that it is not to be 
supposed that the Legislature intended by the repealing act of 
1869 to affect the measure of redress in a pending action. 

Hddy That the act of 1S69 was an unqualified repeal of the 
phrase introduced by the act of 1867, giving double damages, 
and that there was no ground lor holding that the Legislature 
meant to except pending cases from its operation. The plainti f! 
below had no such vested right to the double damages as was 
superior to the power of the Legislature to take away and to 
the extent of the matter of damages the judgment below was 
reversed and a new rule of damages fixed. On the other, ques- 
tions, judgment was affirmed. 



ZlBGENFUSS VS, ZlEGENFUSS. 

Bill for divorce. Motion for alimony. 

The Court refused the motion for alimony on the following 
grounds : Because it did not appear from the affidavtis of 
counsel that the appeal was prosecuted in good faith ; because 
it appeared that the defendant was poor, and that the complain- 
ant had wealthy relatives who were willing to provide for her. 
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Ryan et. aL, v$. Andrews. 

rofieiiy doscondlng to • decedent fh>m lib fiitber, poa w to hk roatniMl gnndmotber, where 
■lu* is ne«rest of kin to decedent, though sho vm not related, by blood to the flUber. 



Errer to Clinton Circuit. 

Opinion It/ CiMPBKLL, C. J. — ^The case presents the single 
qaestion whether property which descended to a decedent irom 
his father, passesto his maternal grandmother, who was not re- 
lated his father, or to more distant relatives who were so rela- 
ted, in exclusion of her claims as next of kin. The whole mat- 
ter depends npon the construction to be given to§ 2816. C L. 
which reads as follows : "The degrees of kindred shall be com- 
puted according to the rules of the civil law; and kindred of 
the half blood shall inherit equally with those of the whole 
blood in the same degree, unless the inheritance came to intes- 
tate by descent, devise or gift of some one of his ancestors, in 
which case all who are not of the blood of such ancestor shall 
be excluded from such inheritance." 

Hcld^ that under this section the estate can never go to any 
one else but the nearest of kin according to the degrees of the 
dvillaw. If there is but a single next relative, he or she will 
take the whole estate without reference to whether the kindred 
is on the side of one parent or the other. If there are several 
next kin and they are notable relatives on the same side, then 
only such of them will take as are of the blood of the ancestor 
from whom the estate was derived. In the present case, as 
there is no one else of the same degree of kindred with the ma- 
ternal grandmother and she is nearest of kin, the estate de- 
volved solely upon her, and the remoter kindred arc excluded. 

Judgment below affirmed with costs 
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Allik v8, Atkinson, 
Error to St Clair Circuit. 

Opinion hy Coolxt, J. — In this country, where titles are re* 
corded, when a contract to convey land is silent concerning the 
title, it is to be assumed that the title is good, and it devolves 
upon the vendee, if he questions it, to show the defect. But 
the vendee has an undoubted right to a good title and to a deed 
with proper covenants, and to insist that his title should be a 
marketable one. In this case when Atkinson showed a defect 
upon the record, the most that the vendor could insist upon was 
that he should satisfy himself within a reasonable time whether 
the apparent incumbrance was a valid one or not. 

Judgment affirmed. 



Pabker vs. The People. 



The itatvte {S, L. 1861, p. 158) piovidijig for n penalty for encrMclimeiits upon bightrayf 
has reftrence only to such highways as are " laid out," and not to those that exist by 
prescription. 

Grates, J.— Parker Was sued before a Justice for the penalty 
of 50 cents per day given by the act of March 11, 1861, for an- 
alleged encroachment by fence, upon a highway, and the defend 
ant in error obtained judgment, and Parker appealed. On the 
trial in the Circuit, where the People again obtained judgment) 
certain exceptions were taken, which were carried to the Su- 
preme Court. 

Ilcldy That as the penalty sued for is only given for encroach- 
ment upon such highways as are ** laid out," the evidence of 
user admitted on the trial to prove the existence of the way 
was immaterial and not pertinent to the issue. 

The survey bill and order made by the commissioners, and 
which the court allowed to be given in evidence, did not show 
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the laj/imff out of a highway. They were made voder the 8tatat» 
which reqaires the commissioners to ascertain, describe and en- 
ter of record such roads as become highways by public use lor 
the requisite length of time. 

This statute assumes the existence of ways by prescription 
which ought to be. described in the town records, and does not 
contemplate the making of new ways. The survey and order 
in question were, therefore, inadmissible as eyidences of the lay- 
ing out of a highway ; or of the existence of a highway laid 
out by commissioners. 

Judgment reversed. 



ParSOXS vs. TuK PlOPLl. 

Id crlmiDAl proccediDgt a^Mt A., on coinplainttf B^ tug mCMinj vttk B.'t wtl»,S.*li vife 
is a competent wltnesik 

Error to Branch Circuit. 

Opinion hj/ Campbell, C. J. — PlaintiiT in error, having been 
eonvicled of adultery, alleges as error that the wife of the com- 
plainant was allowed to give testimony against him. He relies 
on the latter clause of § 4342, C, X., amended in the Laws of 
1861, p. 16D, and the Laws of 1869, p. 150, which declares that 
^^ in any action or proceedings, instituted by the husband or wife^ 
in conseqnence of adultery, the husband and wife shall not be 
competent to testify." In connection with this he refers to ^ 
i>858, which provides that ^* no prosecution for adultery shall 
be commenced but on the complaint of the iinsband or wife.'' 

The old law forbidding husband and wife to testify for and 
against each other, in most caaes, was reviewed, but it was 
shown that in bastardy cases there is now no legal impediment 
to the wife's proof that she has been guilty of adultery. And 
in 4 Edwr. Ch. K., 621, a husband was allowed in a case, where 
the wife of another had sued her husband for adultery, to prove 
the act to have been done with the wife of the witness. The 
weight of authority clearly admits sucb testimony when the 
husbmd and wife are not parties. 



8CF11KME COURT D£CIST0X8. 



DKJLflHiiAK ^ d,Vk Bgaav, XxX Ac. 



ITeld^ That th« present ease would come within the deoi« 
sioDB referred to, and that the statute has not established any 
rule of eyidence which would prevent the admission of tfaetes- 
timouy. The remainiDg question to be deteimioed was 
whettier the proceeding by oriminal process against the adul- 
terer was a proceeding instituted by the husband within the 
meaiug of the statute. Held, that il was not, but that the 
words of the statute relating to this matter weie to be confined 
to civil proceedings. 

Judgment of the Court below affirmed. 



Delashman €t. nL V8. Berry, Ex'r, &t. 

Vlwnva bond is i^f^n Iqr adefomlfttt, wvler tlie forcible entry uid dctainar set, to Hplitnl tlra 
suit to the Circuit Court, coiwtitioBed to fwy aocnied mnt and odsta, upoB appellee obtain* 
ing refltitutkui of tbe premiaoa, a right of actioii upon the bond dooi Bot«ccm6 until actual 
rosfcitutioa and pomemion kas be«n obtained. 

Tlic fiictji to be prenamod after verdict depend upon tke imae made by Uae pleadings. 

Error to Branch Circuit. 

Opinion hi/ Christiancy, J. — A Circuit Cwirt Commissioner 
rendered judgment against Delashman giving rostitutiou of 
certain premises, and costs. Delashman appealed to the Cirenit 
<^ourt, giving bond conditioned to pay the rent up to the time, 
the appellee should obtain restitution of the premises, together with 
costs. Suit was brought upon the bond. The only breach assigned 
was, that on the fourth day of April, 1868, such pn>ccedings w^erc 
had on the appeal in the Circuit Court that by the consideration of 
the Court it was ordered, amongst other things, that the complainant 
have restitution of the premises, and recover against Delashman his 
costs and charges and have execution therefor. Of all which the 
said dcfeudiint is charged to have had notice. And it was further 
charged that Delashman did not forthwith pay the rent due or to be- 
come duo to the complainant, up to the time when the complainant ob- 
tained restitution of the premises, together with his costs, etc., where- 
fiiro he claimed damages. 

It will be seen that the declaration does not allege that any rent 
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bocamc dae or that tbe complainaDt obtsuaed poescsBiaD of tbe prem* 
ises. 

ILslIy That no right of action accraed until aotoal restitution 
Jtnd possession had been obtained. The judgment migbt be taken to 
the Supreme Court and reversed, in which case there would be no 
breach in the bond. Such restitution not baring been obtained, tho 
declaration shows no cause of action. 

It was, boweyer, insisted bj defendant in error that this declara- 
tion would bo good after verdict, on the ground that all the facts 
were proved on the trial which were necessary to support tbe action. 
The rule of the common law is not so broad as this ; the statute was 
intended to adopt the common law rule. The facts to be presumed 
after verdict depend upon the issue made bj the pleadings. Il m 
declaration in assumpsit does not in any way allege a consideration, 
but the issue is upon a nudum pactumy no consideration will be pre- 
Humed, because none appears to have been claimed to exist, and the 
verdict will not cure this defect. But if it charges any facts from 
which it appears that the plaintiff claimed any consideration, if the 
defendant does not demur but goes to trial upon the facts, a verdict 
airainst him will cure the defects in the declaration. 

In the present case the pleader did not intend to base his rights 
upon the existence of the facts deemed by the Court neeessaiy to sus- 
tain his acton, and the Court could not infer the existence of facts 
which it is clear the declaration did not even imply. Had the decla- 
ration in other respects been good, the Court might have assumed 
tliat certain rent was due from the argumentative way in which that 
fact was stated in the declaration. 

Judgment reversed with costs, but no now trial ordered, as no 
cause of action appeared. As amendments to the declaration might 
be permitted in the discretion of the Court below, the cause is re- 
itianded to that Court for such further proceedings as might be there 
taken. 



I I 
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Hall va. The People. 

\Vhcn». ill pMOi'j-ilingH jipaln'St a iwrwon for u.-'urpiii;;tlu' ufflro «f Schuul M«^lvmtor it up|M*s\r':4 
uniruiulivciy that Kiirh pt^rson ]u\.< Iwi-n rlivtc'l to tin- "ftiasuml it is *ni;;ljt to show Ills n- 
moval hy tin* Btiunl, I/eld tltnt ihi- iTConls of pnK-wtlJn^ of uiirh IVianlarc not ntiupcUMit 
criiU'iK't* without »howiii;;thc ufliciul chunictur of thi> Bounl or itsi iiiPiuK.T.-i. 

Thoctmipkunt for th(> r(<movnIor n piirty fn»m the ofth'»« of Mtnlcnitcr rffi-nfd to liim n.<* -of 
I»wtiirt No. /«w),'' whili* flM'whtn- thn»U|;1i th<« priHt'tMliiijfj* thoDlHtriit In dfscrilHHl iw IH^*- 
trirl No. 1. Tiie infrniuitioii rharpitl Tli«* aoriwil with liuviiiy taken iiikiu hiin^^vlf to art 
iM M<.Mli<mtor of Dirftrk't No. "one.'' Jleld. tluit >'\ucc tlio phmtimIiiijc* for hi^ rciiioval iruU- 
t-iifr i»o other rharp' than that of fuln-'ly takiii*; hihhi hiiii.>w'lf to art n-^ M««l"raror of I>|n». 
triit \o. '2, it niuMt Ix> UMiiiiu-tl that it ^^iu< on that char^rc iliat tlic Jkiitnl ]>rix-c'cdrj to trial 
and j(i«li;nifiit. 

It I* iTror to pomiit tluit to Ik« shown by jMirol which the hiw rotinirert to Ijo pequ-tuattd ftud 

sihtiwn hy writin;;. 
Th" *<t2ituto autlioriziii^ a criminal proHi-nition for faNi'ly tnkin;; upon oni'",^ wif to art in an of. 

lirlal chantrti r i»r cainwity, wiu« not int«'ndi'd to apply to a rano wiirn* a |»rty, in ptynl failli 

anil durhij^ a cuntrovi-n^y iw to his tllJi-, continutil to act in the ufllce lo whicli Ik- laui \h'vu 

cIiomMi. 

Eiiv»r to Ojilhduii Circuit. 

Opinion h// G RAVES, J. — Hall wjis clinr^cd with linvinp; falf^flj' 

taken upon hilJl^elf to act as 3Io(ltTatur of ScIkkjI District No. 1, of 

tlit; township of Sheridan, and was convicted below. On the trials 

the Prosecuting Attorney, havuig given evidence tending to show 

that Hall had been 3Ioderator of the district, and that a uiovenieut 

was made to remove him from the office, sought to prove that tlu^ 

Township Board removed him, and that he tJicreafter assumed to act 

as though still in office. To show the removal, certain writings, pur- 

p«)rtii)g to be the record of the proceedings of the Board in the cum? 

were oiferediu evidence. Objection was made and the evidoui'e wjis 

admitted. 

H fd^ That as the Prosecuting Attorney had ;il ready Kubmittml 

evidence tending to show that Hall had been made 3roderat()r f(U' a 

term covering the time when the acts of usurpation were alleged i> 

have occurred, it was necessary to sliow that his officiiU Ufe Jnid been 

legally cut off before these acts were done. These writings wejforvU 

evant, but were not competent without pro<»f i»f the official chJU'acter 

of the Board or of its members. No evidence was given of such 

official character unless certain recitals in the papors themselves are 
8-vol. 2. 
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to be considered. These writings could not be the medium of proof of 
31 fact upon which their Tery validity depends. The admission o^ 
the papers was improper. 

The complaint for IlalFs removal was in the following terms : — 
'* Complaint against Ilarry B. Hall, of District No. tico, for illegal 
use of public money/' while elsewhere through the proceedings the 
district is described as number " one.** The information charged 
Hall with taking upon himself to act as Moderator of District No. 



• otie:' 



Held, That since the proceedings for HalFs removal indicate no 
other charge against him than that of falsely taking upon hiniself to 
act as Moderator of District No. 2, it must be assumed that it was on 
that charge that the Board proceeded to trial and judgment. If 
such was the fact it was a fatal error in the proceedings — upon a 
charge against hun as Moderator in one district he could not be tried 
as a delinquent officer in another, and convicted and ousted from of- 
fice in the latter. 

The Prosecuting Attorney, against objection, showed by a wit- 
ness that the complaint as made, described Hall as Moderator of 
District No. 1. 

Ueid, That this was erronneous, as an attempt to prove by parol 
a fact which was required to be perpetuated 'and shown by writing. 

It was claimed that Hall was shown to have admitted his remo- 
val in a notice drawn by him in his assumed capacity of Moderator 
ior a special meeting. 

Held, That this notice, standing by itself, if it tended to prove 
anything, tended more strongly to prove that in fact, he continued in 
office than that he had been turned (mt. 

Held, furtJier, That the statute authorizing a criminal prosecu- 
tion for falsely taking upon one's self to act in an official character or 
capacity was not intended to apply to a case where a party, in gocd 
faith and during a real controversy as to his title, continued to act in 
the office to which he had been chosen. The theory of the Judge's 
charge to the jury was erroneous in this regard and tended to mis- 
load. 

The judgment below reversed and new trial ordered. 
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Thomas vi, Hoffman. 

la an aettou of tropan Ag;dnft iMvenil dofendanta, where rerJict ww rondored against all, on 
a motion for new trial on the groand that the Tordlct as against three of the defendants 
"wuM erroDooiu, the Court below permitted the pUlntiff to dlsoonttnue an to the three and 
rendered Judgment for coats in their &vor. New trial denied. Seldf that the diacoutinu> 
ance was proper. 

Error to Lapeer Circuit. 

Opinion b^ CoOLEY, J — The only question in this case related 
to the correctness of the Court in permitting a discontinuance as to 
three of the plaintiffs in error, after verdict against all three and 
judgment against the others, without a new trial. The action was 
trespass against fourteen defendants, and a verdict rendered against 
all. The same journal entry which records the verdict includes also 
a judgment upon the verdict against all ; but this was probably an 
inadvertence of the Clerk, as on the same day twenty days were al- 
lowed the defendants in which to move for a new trial. The motion 
was argued October 21, 1869, and the Court made an order that, it 
appearing that the verdict rendered against three of the defendants 
was contrary to the evidence, there being no sufficient evidence to 
show that they were guilty of the trespasses complained of, and the 
verdict bcin^ contrary to the charge of the Court, a new trial was or- 
dered, unless the plaintiff within one day elects to discontinue as 
against the said three defendants, and agrees to an entry of judg- 
ment for costs in their favor. The next day, attention having appar- 
ently been called to the fact that judgment had been entered upou 
the verdict, a new judgment was entered in favor of the three as tci 
whom suit had been disoontinucd, and against the other eleven.-^ 
The defendants then brought error. 

The ground taken was, that after a cause had been submitted to 
a jury, and they have by their verdict assessed joint damages against 
all the defendants, the plaintiff cannot discontinue as to one or more 
of the defendants and retain his verdict or judgment against the oth- 
ers. It was conceded that, as all torts are joint and several, the 
plaintiff, who has joined several as wrong doers in one action, may 
discontinue as to any of them before verdict, and that the authori- 
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t!i»s suictltm .1 Jiscoiitimiincc, after verdict. i\s to any def Midaiit wlio, 
l>y reason of any rule of law", could not properly have been joined, 
and also as to any defendant ajrainst whom danin<;es liavc been sever- 
ally asse-f^ed ; but it was claimed that the authorities do not ^o fur- 
Ihcr. 

The discontinuance in this case was com^ct, and the jud^nent W- 
1 tw was confirmed with cr»sts. For the ratification (»f any injustice 
which might accrue t ) a p.irt of thj defiMulants through any estimate* 
placed by the jurj' upon the conduct of the defendants ps t4> whom 
a disccMitinuance was entered, the Judge cf the Circuit l^u^t lo rj*- 
j>ealed to. 



>JL. — -*« 



\ «i « 



KlLCiOilK r». IIascall, Administrat(»r. 
trnir to Kalamazm) Circuit. 

Opinion hij Campbkll, Ch J. — IMaintiff brought suit agjilnst 
d^'liMuLiui's intc^t^ite, ('an»line A. Ilascall, f<ir flnwini^ certain of bis 
lands by means of a dam on a parcel of land further dijwn the .«treauu 
'i'he d.' fence justified, under a divd from Kilgi»re, wbieh was claimed 
to autlmri/.e the flowage. Kilgore ownid a tract of land west of the 
Kalama/.oo and Three HiVers ]Mank I^kuI. \ stream called Piirtatre 

« 

Creek) ran northerly through the^e lands, and a branch calhd the 
]Jttle Portage. fli)Wi'd easterly through the same tract, and joimd 
]*urtiLce Crc'vk on the premises aiul near the plank road. In March, 
Kil'^ore eonveved to l)el>orah 1^ Alleott, a mill site and water privi- 
lege i>n the Little IVrtage, a) id also tlie same right and privilege l<» 
erect a dam at or below the entrance irf* the Jf^jnall I'orthu-e.' and carrv 
tlie wat.T bv a race. etc. Thi' daui ^v^^ch caius«'d the flowajre com- 
plained of. ^.is built (m the IJig J*oriage, consi<letab]y further down 
stream than Kllgore's'north line, and set the water back, but ju.t be- 
yond or up t> the north bank at the Little Portage, and there wa** 
no race or other work 'connectid with it built on Kilg»»rc's land — 
JMaintlfF claimed that tliere was no right tt» flnv his land unless the 
dam and raeej? were also 1 ullt np'-n it. 
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TTi'ld^ That the ruling of the Court below that the djed autliori- 
zod the flowing.! f uecessary.was correct. The conveyance was intended 
to grant a water power to which the race and dam were ukto incidents, 
and the grantee was not compelled to use all the privilege granted 
unless she chuso. but might erect the dam on her own premises. In 
effect the plaintiff makes complaint that he has not been damaged a« 
much as he might have been by the flowing, which he had author- 
iaed by deed. 

Judgment of the Court below aflirmcd with casts. 






ITiNciiMAN r«. Barnes, 

Krror to "Wayne Circuit. 

Opinion Jfy CooLKY, J. — The principal quoi^tlon concerns the 
meaning of the statute which requires '• notices of special partner- 
ships to be published in two newspapers in the Senatorial District 
within which the business is to be carried on" and makes the special 
piirtner liable as a general partner if there shall be any failure to 
make the requisite publication. The business in this case was to be 
carried on in the First Ward of the City of Detroit, arid the notice 
was published iu two n»nvs2)ap'.'rs. the olhccs of which were in the 
Si^cond Ward of tlu* citv, and in a different Senatfrial District fn>m 
thnt embraciu'^ tlio First Ward. 

Within the meaning ot the statute the city, vilLige or township 
where a paper is issued is the place of publication, one p:irt of it 
just as much as anotlier, and the statute does not d.'sign to take 
notice of iuferi(jr sub-divisions, or to inquire at all into the i|uestion 
whether the proprietors printed their own paper or hired another 
]»erson to do it. or how the papers were distributed. In this case 
thjrjfjro the ncitice as published w:ls sufficient. 
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Clke vs. Seaman. 

1 A« a niltt, datonitktd in tgectment te at liberty U> controvert pteintUTa titl». 

'1. Whore a paity went into powMsto* of land ander a contract of sale to him to coanj ** th* 
right title and imcfwttheo held by hia** (veudiv) - of in and to arid land,"* not statins 
what Boch interest was or was claimed to Inland also a clause allowing vendee to gn info 
powession: HeltL, that the last piv vision was a mere quit daim of any possevory right 
plaintiff might hare, and on condition that he siionld turn out to hare sncb poaseesioa or 
right. Meld fnrthei, that defendant was not estopped tmm denying pkdntilTs title, baring 
obtained posacesion of the land on the ftitb of the contract : and continuing in possession, 
in not ctftoppod from denying any right or title of i^aintifl^ ezpreariy orby Ihir i«>p»iTHkys 
asserted on claimed by him in the contract. 

a. If the Tendor had no poBS08Bi<», actual or constructive, there can be no estoppel. 

Krror to Wayne Circuit. 

Ojnnion hy Christiancy, J. — As a mle tlie defendant in ejeet- 
mcut is at liberty to coutrovert the plaintiff's title. If plaintiff 
claims fHat defendant is estopped to deny bis title, be must show the 
ihcts constituting the estoppel. This, plaintiff undertook to do, by 
the introduction of the contract with Guilfoil, with certain CTidence 
tending, as be claims, to show that Guilfoil vent into p<jBsefision un- 
der it, and that defendant claimed the premises through Guilfoil by 
a deed from his widow and heirs. It is not claimed that Guilfoil 
would be estopped by the plaintiff alone from denying plaintiff's title. 
If ef«topped at all, it is by having obtained from the plaintiff the pos- 
hossion of the land by means t r on the faith of the contract, or by 
having placed himself in a pohition w^hich estops him from denying 
that he thus obtained the possession. If he did thus obtain it, he 
wotdd never have been estopped while he continued in possession from 
denying any right or title of the plamtiff, expressly or by fair implica- 
tion asserted, or perhaps claimed by him in the contract. The 
;rrouud of the estoppt^l is that the vendor gives up the possession to 
the vendee, and the latter obtains it on the faith of the contract, and 
it would be a violation of good faith, and a fraud on the vendor to 
allow the vendee, while he remains in possession, to deny such right 
or title of the vendor. If he proposes so to do, he must first restore 
possession to the vendor, and place him in statu quo. 

It is the possession from the vendor upon the faith of tlie con- 
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tract that creates iho estoppel, if it exists ; and if the vendor have 
no poesession actual or const ructive, it would eeeni to follow that he 
could not transfer it, and that, this fact appearing, there would be no 
^^stoppel. As the vendee, however, may estop himself from deny in j^ 
the title, so he may doubtless under some circumstances, estop him- 
M^lf from denying the possession or right of possession of the vendor, 
and the fact of having obtained it frcm him. 

When the vendor, as in this case, does not by his own coiitract 
*»ct forth, allude to, or undertake to convey any particular estate.but 
merely agrees to qvit claim such right as he may at the date of the 
contract have *n the premises^ the most that he can be said to assert 
is that he claims to have some right, which, if he has it, is suscepti- 
ble of being transferred or conveyed by such quit claim. 

And, as the vendee cannot be held conclusively to admit any 
other or greater title in the vendor than by h;s contract he appears 
T4) have claimed, it is difficult to see any ground upon which the ven- 
dee, though going into possession, can be estopped from denying any 
particular title or interest which the vendor may set up on the trial, 
ttincc no claim to any one of these was asserted or therefore admit- 
ted by the contract. And though each should be disproved, or the 
vendee should prove any title in himself, less than a full and perfee-t 
title to the whole, this does not show that the vendor did not have 
some other interest or right, or all that by the contract he claimed to 
have and the vendee is at most only estopped from denying that he 
had none at all. Besides the want of mutuality, there is no such 
certainty as is required to sustain an estoppel. 

But to estop the defendant from damaging the title of the plain- 
tiflf in any form or to any extent in the present case, it was incum- 
bent on the plaintiff to show that Guilfbil obtained the possession 
from the plaintiff under the contract. To do this he must show 
that he had the poRSession or the right of p«sefsion Ijefore the con- 
tract and that he transfered it the defendant and give him the pos- 
session ; or that the defendant, under the circumstances, is estopped 
to deny his possessory right. 

It was held that the testimony did not tend to hh(<w this. The 
)>laintiff gave evidence, however, tending to show that Guilfoil, af^er 
the date of the contract, went into the possession, claiming under it. 
And to determine whether the possession thus taken estopped him 
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from doiiyinjr tlio plaiiitiff's pr>s<(.>h*nm or rijilit of poEseiteion, the 
(*ourt liad t<» consider the pj^sossioii with reference to the provitiniij; 
of the contract. The substance of the cf^ntraet was that, upon the 
l)aynicnt of §60 and interest b}' Cuilfoil at certain times, phiintiff 
ai^reed to sell and convey to (luilfoil — not the laud n;cntioned in the 
contract — but only *' the rijrht. title and intercut then held by him of. 
in and to the said land, not stating what such interest was or w»s 
claimed to bti." Plaintiff further a«ireed that (inilfoil might imnie- 
diatelv enter on the land and remain there(»n and cultivate the same 
as lon*^ as he should jierform the agi*cement on bis part and nj> 
longer. 

Hf'ld, That it was quite clear that the provision allowing G uilfoil 
ti) go into possession was intended to be co-extensive only with that 
in respect to the consecjuence of the title, a mere quit claim of the 
title, a mere quit claim of any right of ]K)ssession the plaintiff might 
have, and on condition that he should turn out to have such possef- 
sioa or right. 

'J' here \& thcri'forG notliing in the provisions of the plaiutiiTs 
ngr^'(tment amounting to an assertirm of jwssession or right of J)0i^^es- 
si.ju on the transfer of either to Guilfoil without some evidence that 
ho had such right to tninsfer, and nothing therefore to estop him 
from denj'ing the right of iKw^ession to the plaintiff. 

IL'ld^ further, that no stipulation on the part of GuilfoLl 
amounted to an e»to}>iHd on the question of piksgcssion. It is clear 
from the laimuage of GuiUoil's covenant, that it refers to and was in- 
t'Mi led U) provide only for the statute remedy for summary proceed- 
ings, by which landlords are authorized to receive possession of lands 
held over by tenants. The covenant relates to an actiou of thjit mi- 
ture, and does not apply to an action of ejectment. 

The charge of the Court below was erroneous; the judgment 
must be reversed with costs and a uew trial ordered. 
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HENBt Hammond v$. Gathakikb Harxisoit. 
Error to Van Bnren Circuit. 

Qptnum &y CooLBT, J. — September 10,1864, HammoDd con- 
traetecl to sell to Harrison an 80 acre lot in Van Bnren Co., for 
$600 — ^tub: $120 down, and balance in subsequent instal- 
mentfl. The contract was in writing and was signed and sealed 
on behalf of Mrs. Harrison by her husband, who had oral au- 
thority for the purpose. Harrison took possession, and cut and 
sold oonriderable timber, paid taxes for two years and gave con- 
tracts to two persons for the sale of parcels of the premises. — 
The legal title at the time the contract was entered into was in 
one Gordon, an insane person, of whom one Mickle was com- 
mittee. T. W. Misner acting as agent of Mickle, sold the lands to 
Hammond who purchased in good faith and in the belief that 
he was to obtain a good title. The conveyance however was 
not yet made. Harrison paid Hammond the whole purchase 
price except $108, and on September 14, 1866, tendered pay- 
ment ot this sum and demanded title, but Hammond having 
then discovered that Mickle bad no authority as committee to 
make sale of lands in Michigan, declined on this ground to exe- 
cute adeedy and'Hiturrison then brought action for damages for 
breach of his contract to convey. 

The defendant objected to oral prooft of the authority to 
plidntiffs husband to sign the contract, and the objection was 
overruled. 

' S^^ tbet \% WM act ^Hmtial tl^t ',the oontraot Aoold b« 
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under seal, and an oral ratification of it afterwards was soffi- 
oienty and the subsequent ratification was so abundantly proved 
in this case that the error, if such it was, proved immaterial and 
the judgment will not be reTcrsed for an error that was not pro- 
ductive of injury. 

The plaintiff was allowed to prove by parol that she had 

paid certain taxes against the objection of defendant that the 
receipts were the better evidence* 

Hdd^ that the payment of a sum of money may always be 
proved by paroli whether a receipt was taken for it or not. 

An objection was taken to evidence by plaintiff, to show 

sales of the land made by herself. 

Held^ that this evidence was competent for the purpose of 

showing a ratification of the purdiase by plaintiff, which was 

the sole purpose for which it was received. 

The main question discussed^was the proper measure of dam- 
ages. The Court below ruled that plamtiff could recover " com- 
pensation for the loss and injury sustained by plaintiff in conse- 
quence of defendant's breach of contract, and that in estimating 
the damages upon this principle of compensation, the )ury had 
the entire range from the amount that was paid on the contract 
to the highest value of the land that was proven at the time of 
the breach, less the amount unpaid upon the same." 

HMy that ihe instruction given was correct as a general rule. 
But if the contract of sale was made in good faith, and the ven- 
dor for any reason is unable to perform, the clear wdght of au- 
thority is that the vendee is limited in his recovery to the con- 
sideration money and interest, with perhaps in addition the cost 
of investigating the title. By this rule the measure of dama- 
ges is made to conform to the rule where the party assumes to 
convey land which he does not own, and an action is brought 
against him on the covenants of title in his deed. The vendor's 
good faith is conceded in this case, and is deariy inferrable firom 
the evidence. When, therefore, the Cnrouit Judge laid down a 
general rule which made the good ^uth of the defendaDt unim- 
portant, and gives the vendee in every case a cempensation for 
the loss of his bargain when for any reason the vendor Ms to 
perform, he erred. 

Judgm^pDit bolow reversed, and a new trial a^iwdedf. 
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GiLBKBT vi. Kennedy. 

Where a deckmtion in irc&ptm lays the trwpan with • amUmimdo and the pteintlff gi^et er- 
idenoe of a traspan prior to the time kid, he will be held to hav« aleeted; his tine will not 
he permitted to go heyopd the period to the wwffmiHirfft 

A partj wni he allowed ooita fbr witne«ea to actual attendenee, though not called to teatt^if' 
they were nibpcenaed to good Ikith. 

" Bonble ooeta** mean aingle ooeta and-one half added. 

Error to Lenawee Circuit. 



Opinion by Campbell, C. J. — Kennedj sued Gilbert befora a 
Jostioe, for trespass quare daumtm /regit, and the suit was remoTed 
to tihe Circuit Court on plea of tide. The declaration laid the tres- 
pass with a conHnuendOf on the 24th of June, 1868, and> yarious 
other times prior to August 5, 1868, the date of the conunenoement 
of suit. A general question was asked, whether Gilbert put any cat- 
tle on the premises during the summer of 1868. This was olgeoted 
to unless confined within the period named, but the objecli<A was. 
overruled and testimony giyen showing the putting of cattle on the 
premises in the end of April, the driving them oiF by Kennedy and 
their being put back again. A question was then asked, " Howlong 
did they remain there V^ but objected to as not within the deolafa* 
tion. The objection was overruled and proof submitted of caittle put 
and found there in Hay, June and July, and their continuance. It 
was urged as error that having laid the trespass with a eoHlmiisiMfoi 
the plaintiff should not prove any prior trespass, and then prove oth- 
ers either within or without the time, but musteleetto prove one an- 
terior or. confine himself within the time alleged. 

JKU^ that the rule has kmg been setded that under sneh a daeb* 
tion the plaintiff must elect, and having proved a trespass before the 
period in the conlteneiufoy must go no fiirther. The rule is, that he 
is to be confined not merefy to recovering damages fbr, but to proving 
no trespass but the one he deots. 

In regard to the question of costs raised, the Court held that if 
witnesses are made to attend in good fiuthiand there is reasonable 
porf of their neeessUgri Ae Act that flie^ ait oo( qdled will Qot 
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preTent taxation for their attendanoe where theparij had reaaoD firom 
the state of the pleadings to believe he required them. 

EeUj that ^' doable ooetB'' under the statnte mnat be oonatmed 
to mean single eosts and an addition of one-half, when there is noth- 
ing to qnalii^ the phrase. As they belong nnd^ the statute to the 
par^y and not to die ofioers or witnesses, the statnte is of a penal 
oharaoter and should reeeive no lazger constmetion than it birly ro* 
quires. 



BUBSOM M. HONTIHOTOll. 

ifPlilfVCf ImsQlilttr toMfllMflC MBBMil 



A pfoBiMty a0k* iMi BO tapl 0iM«M oBtil tti ddttmx. 

Brrar to Kalamaioo Girouit. 

OpMonlf Ohkistiahot, J. — tissue bong jobed in the Jnsti- 
et's Oourt^in an aetion of assumpsit, a question as to the proper ser* 
nee of the snmmiins, eannot afterwards be raised. 

A witness testifying in the Oironit as to what another witness, 
sinee deeeased, had testified on the trial befixre the Justice may , if he ii 
unable to state the preoise langoageof the deceased witness, state 
the sobstance of his testimony. 

A note has no legal existence until its delivery. 

Aeeofding^ where the payee ina negotiable note took the same 
from the table without the consent of the maker, befixre the etlncfai* 
rien of the agreement concerning the obligation to be created by the 
note, and nqjotiated it befixre due, Held that the note had no I^gal 
edstettcCi and its transfer to a tofiayUe purohaser'could not make it 
taGd. 



i 
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Stobbs H. Moultox vt. Hannah Mason, Admbistnitrix, Ae» 

Opinum by Cahpbill, Ch. J. — Mn. Masos^ m adminblratrix 
brought suit to reoov«r iho valae of oerUin goods sold by Moul- 
ton to deoeasod. Kridoooe was preik teading to show the sale 
and delirory to Moolton of the property ; that the deceased 
and Moolton eztmined and made an inventory of it which was 
written by Monlton in a book that he took possession of; that 
the deceased shortly before his death got sud book from Mool* 
toni and made or IumI made a copy of said inventory, and the 
book was returned to Moulton. Notice to produce this book 
and inventory was served on Moulton, and he failing to pro- 
duce it,an alleged copy was received in evidence agidnst objec- 
tion. 

When defendant's case was in progress, he offered to prove 
by Us testimony, that the paper produced was not a oopy of 
that inventory, or of any inventory ever made by him, or which / 
he ever asnsted in making ; that he never had in his posseesiofi 
any book conUnning an inventory of which that was a copy. — 
This testimony was ruled out. 

The principal reason given for excluding this testimoay was' 
that it came within the prohibiUon of the statute as relating to 
facts equally within the remembrance of defendant andijie^e. 
ceased. 

SMj that it i3 questionable whether said statute has any ref* 
erence to written documents which are designed to supersede 
evidence resting in memory only. Where the representatives 
of the deceased have the means of proving the existence and 
contents of the document, and take it upon themselves to do so 
by independent evidence, the case is not within the mischief of 
the law and is not covered by it« Proof of the correctness of 
a copy is still more remote^ Any one who had compared the 
papers when madOi or subsequenUy, ceuld give evidence on this 
point The copy might be made after the death of both parties 
or without the knowlege of either when living, and their knowl* 
edye or ignorance eould not aflbot its oonei^tiiiit. 



82 8l7P]U£Mtt COURT MClStOKd. 



MouuMi V. UMom, AnmnnBAmx, Ac. 



It WM also inaiBted that by not prodncine the original of the 
inventoiy when demanded, the defendant precluded himself 
from disputing the oorrectness of the copy. 

Meld^ that the refusal to prodnoe the original, authorised 
preof by secondary evidence, but it does not dispense with such 
proof as is attunable, and does not allow proof of it by any- 
thing less than satisfactory evidence of all that is essential. — 
Such secondary evidence may be contradicted, and dispensing 
with primary evidence, only changes the degree of evidence re* 
quired. It was not attempted here to produce the original to 
dispute the secondary evidence after having refused to produce 
it on request of his adversary. There is no sound reason how- 
ever why the document itself should have been excluded if so 
offered. If such a rule could ever have been proper there can 
be no reason for it where parties are competent witnesses and 
can be compelled by mibpcBna jiuce$ tecum to bring into Court 
any document in their hands relating to the case, while their ad- 
versaries have a right to inspect and prove. If Moulton had 
the inventory in his possession such a subpcena would 
have reached it. 

The Court below also rejected defendant's testimony offered 
to show payment made by him to one J. O. Wright, of Os- 
wego, for deceased, and to show an arrangement with one 
'Reader before the death of deceased, whereby Moulton was to 
pay and did pay Header, for deceased, a certain sum of money. 

Iffeldy that evidence of payment is always admissible in de- 
fense of an acUon of assumpsit, and if money was paid to a 
third person for deceased, proof that the payment was made 
and was authorised or ratified, would put it on the same footing 
as if paid to himself. 

The rulings below were erroneous. Judgment below re- 
versed with costs. 
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TuE People ex. reL Francis Gilhani7«. The Judge or the Third 

Circuit. 

The iDtention of the statute, in relation to new trials in ojectmeot cases, on paymrnt of costs 
is to give a new trial , after a Judgmnnt rightftilly and regularly obtained. Accordingly 
where Judgment on first trial is reversed for error, second trial Iiad in the Circuit, a third 
trial may bo had on payment of costs, the first trial being treated as a nallity. 

Error to Wayne Circuit. 

Opinion hy Christianct, J. — One Ilyacinthe Riopelle 
brought ejectment in the Circuit Court for the county oi 
Wayne, against the relator.and recovered judgment. ITie rela- 
tor moved said judgment to the Supreme Court by writ of er- 
ror, where the judgment was reversed. Upon a second trial in 
the Circuit Court judgment wa^ rendered for the relator. This 
second judgment Riopelle asked to have^vacated, under the first 
clause of Sec. 4589, Oymp, Laics, upon payment of costs, simply 
The Circuit Judge granted the motion, and the relator now ap- 
plies to this Court for a writ of mandamus to compel the vaca- 
tion of said order. 

IIM, That the intention of the statute was to give the new 
trial after a judgment regularly and rightfully obtained. The 
statute was not needed to get rid of a judgment wrongfully or 
illegally obtained. If it has been wrongfully obtained, as by er- 
ror of law or fact, it was not a legal and valid judgment, but 
subject to be reversed, and being reversed, the case stands the 
same as if no judgment bad ever been rendered. The new trial, 
in question is the first new trial under this section. The new 
trial granted by this Court was not one of the new trials provi- 
ded by this sectioQ. The time dees not begin to ran till after 
the first judgment regularly obtained and reversed. 

Mandamus denied. 
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TiiE People vs. Petek Navarre* 

In proiecntloDS for p<>iuiltic0 uniicr tlw? statute for Mwtructini: higbwiiTv, ((\mp. La»t,Ch. 21. 
8ec. 1, and Ch. 34, Sec. 5.) Thn People can on! j Rpi<ear bjr aorao piiMk ofllcer devignatad bjr 
law, and not by prirate ponoos or atiurncjrs. 

Error to Wayne Circuit. 

Opinion hy Grwes, J. — DefeDclant in error waa prosecuted 
before a Justice of the Peace, in the name ot the People, to re- 
cover certain penalties claimed to have been incurred by him 
under the statute against obstructing highways, {Comp, X., Ch. 
23, Sec. 1,) and the statute protecting bridges Irom injury, 
{^Comp. Zr., Ch. 24, Sec. 5,) and the Justice rendered damages 
against him for $12 damages, and $10 costs of suit, and an ap- 
. peal was taken to the Court belovr, where the cause was discon- 
tinued by oral consent in open Court, and subsequently judg- 
ment was awarded against plaintiffs in error and Joseph Loran- 
ger, their security, which were taxed at $77 25, and execution 
ordered to issue against plaintiffs and said Loranger for that sum. 
The only evidence of Loranger^s connection with the case is 
found in this award of judgment. The writ of error appears 
to have been sued out in the name of the People only, and the as- 
signments of error purport to be by them alone. Loranger 
does not appear to be a party to the record in this Court. — 
Neither the Prosecuting Attorney nor the Attorney General is 
named as attorney for the People, and these proceedings appear 
to have been conducted by other counsel. 

Held^ that the People can only appear in this class of cases 
by some public ofiicer designated by law. They cannot be 
placed in the attitude of litigants in Court at the will and by 
the action of private persons or attorneys. Plaintiffs in error 
are not legally in Court at all. The writ of error was improvi- 
dently issued and must be dismissed. 
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De VrIES €t al, VS, COXKLIN. 

Error to Lenairee Circuit. 

Opinion bi/ CooLET, J. — The question presented is whether 
a married woman can be personally liable in this State on a prom* 
ittsory note which she has signed as secaritj for her husband, 
and where the sole consideration was the pre-existing debt of 
the husband. IlelJy that the statute does not confer upon her 
any authority to create such a demand, and the Court below 
erred in holding her liable. 



Jacob Defoe v$. The People. 

Error to Eaton Circuit. 

Opinion by CuarsTiANCT, J.r— The charge in the information 
was of an assault with intent to commit rape. The prosecution 
gave evidence tending to show an assault with the intent 
charged, &q. lier evidence was not confirmed by that of any 
other witness as to any of the more important facts going to es* 
tablish the truth of the charge, but was contradicted as to sev- 
eral important circumMtances by the other witnesses. The de- 
fendant, on the trial, made a statement in his own behalf, in 
which he denied all the allegations of the prosecutrix and char- 
acterized them as false and untrue and added thrt he had never 
insulted her in his life. The Court, in the charge to the jury 
said : *^ The statement of the defendant does not, however, di- 
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rectly deny the assault. Tliis silence would go far to confirm 
the testimony of the coniplainant.'^ 

IIM^ that this charge was erroneous in assuming as a fact 
what the bill of exceptions shows not to have been as thus as- 
sumed. The third denial that " he had never insulted her in 
hifelife'* must certainly be. regarded in the connection in which 
it is found, and with reference to her testimony as a direct de- 
nial of the assault which her testimony tended to prove. And 
it his testimony tended to show that '* all her allegations (of 
which the assault was one) were false and untrue,'' this was a 
clear and suiticiently direct denial of the assault. 

The judgment must be reversed with costs and a new 
trial awarded. 



North American Fire Ins. Co. vs, Tnuoop. 

In an action on a policy of iusuranw ajpiiniit loss to Inmbor and other property contain(>d in a 
builiiini;, It 13 not competi*nt to uli-nv by parol that a part of tho lumber was in the yard 
adjoining and Wits inchnlud in the inid!>rstanding of the parties. 

Whoro defendant in socli action pnti in evidence an application 'purporting to l>e signoi! by 
tho plaintiff, whort-in it is Htutvl that thore ia an incnmbrance of only two thoiis<tnd dol- 
lani on tho property, and attpmpta to show that it was incumb.Twl torfgrwiter amount, 
and the plaintiff d«>uir.'s tliat h(> Hisrnvd Kucti statement but admits that he e-'gucd adiflorent 
one, it iH comp«'tf'nt for tho plain titf to show that ho frequently had told defendant's agont 
that a greater incumbmncc was u;Hm tho property. 

Whore a gmiter lncani!)r.inre exists than is stated in such application, and the defendant's 
agent filled it up and tho plaintiff bad pn'vionsly correctly informed him of the fiicts, the 
estopjn;! \% th" same as ihonjfh an individual insurer were himself present and acting. 

Where on cros.^-<?x:imin iti(m a witness is shown a writing and aslvcd if the slgn.iturft there it 
his, he is entitbKl to look over the wivdo paper. 

Bifectof defondaut's not dis< -losing in his application the fact that an attempt had prcvl- 
ouflty bfteu made to fire tho building iu*<ured, discus^iGd* 

Error to Lenawee Circuit. 

Opinion hij Cooley," J. — Action upon insurance policy not 
produced on the trial, having been destroyed by fire. Parol ev- 
idence of its loss and contents. Plaintiff testified that the pol- 
icy insured him against loss or damage by fire to the amount of 
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S3.000 ; $500 on building, and $2,500 on lumber, felloes, poles, 
boHS and shaits, manafacturcd and in process of manulactare, 
contained in said building. 

After stating the value of the goods manufactured and in 
process of manufacture in the building at the time of the fire, 
he proceeded to sajr that he had 100,000 feet of lumber, which 
cost about $24 per M., and was worth $30 per M. About one* 
third of it was in the building, and the rest was in the yard.— 
The plaintiff, claimed that the lumber in the yard was covered 
by the policy and testfied to conversations with the agent of 
the company, wherein he told the latter that he wanted the 
whole property insured, outside of the buildidg as well as in* 
side. This testimony was objected to as incompetent, and the 
Court overruled the objection. 

Hdfl, that this was an error. It is conceded that it was not 
competent to extend or enlarge by parol the terms of the writ- 
ten contract. But it was argued that it came within that class 
cases, of which Fa-n/ vs. Otis, 11 Jffick,, 213, affords an example 
in which parol evidence has been received to show the circum- 
stances under which a contract has been made for the purpose 
of explaining its contents where ambiguous; or of another 
class, in which it has been held that where parties come to an 
agreement concerning the meaning of equivalent words em- 
ployed in their contractR, the courts will construe them accord- 
to the understanding arrived at. After an elaborate review o^ 
the contract and testimony the Court concluded that the con- 
tract covered only the stock of lumber in the building. 

The second error relates only to the admission of evidence 
touching the incumbrances upon the property covered by th« 
insurance. The defendant put in evidence an application, pur- 
porting to be signed by the plaintiff and which their witness tes- 
tified was the application on which the risk in question was 
taken. This application contained the following questions and an- 
swers : *' Is there an incumbrance on the propjrty ?" " Yes." *^ If 
mortgaj^cd, state the amount and to whom ?" ** Two thousand dol- 
lars, to Topliff & Day." Appended to this application was the fol- 
lowing understanding : " And the said applicant hereby covenants 
and agrees to and with the said company that the foregoing is a just, 
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full and true ezpoution of all tbc facts and circitmstanccs in regard 
to the condition, situation and value of the property to be insured , 
80 far as the same are known to the applicant, and material to the 
rUk, and the same is hereby made a condition of the insnranee and 
warranty on the part of the insured." 

Plaintiff denied signing this application, but testified that he 
signed a different one, to which an agreement was appended, which 
set forth that the " foregoing is a just, true and foil exposition of 
all the facts, etc, so far as the same appertain to the risk." Plain- 
tiff was allowed under objection, to testify that he had repeatedly 
told defendant's agent in regard to the incumbrance, as they boarded 
together, and the fact of the mortgages to Hunt, and Topliff k Day, 
and to W. H. Stone, together with their seyeonl amounts, was. well 
understood between them. The objection to the evidence was that 
it had a tendency to vary the written contract, in which plaintiff cot* 
enauted that there was only one mortgage of $2,000 on the premisea, 
aud would, in fact, exempt from the corenant other mortgages. 

Held^ that at the time thisoTidonce was offered it was competent. 
Defendants had put in a paper which they claimed was the applica- 
tion which plaintiff had signed. Plaintiff denied having signed it, 
but admitted having subscribed a different one, which wan not pro- 
duced. The question what were the contents of the application ac- 
tually made and what covenants it contained was therefore a matter 
of dispute, and as bearing upon this the conversation between the 
parties concerned in putting it in writing was, or might be. of mate- 
rial consequence. There was therefore no error in admitting the 
testimony. But the Circuit Judge went farther and instructed the 
jury that even though the application produced by the defendants 
was the one signed by the plaintiff, yet if defeudantV agent filled 
out this application, and the plaintiff had previously given him full 
and correct information concerning the incumbrances, then the fail- 
ure to specify the other mortgages in the application would not vi- 
tiate the policy or preclude a recovery. The Court say that the 
question raised by this charge has been the subject of much legal 
controversy, and after an elaborate discussion of the whole matter it 
was held that the estoppel is precisely the same where the agent of 
the insuree drafts the papers as it would be in the case of an individ- 
ual insurer who was himself personally present and acting. 
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The plaintiff, while upon the stand as a witness, having denied 
the signature to the application produced by the defendant as the 
one upon which the policy issued, was cross-examined with a view to 
test the truthfttlncss of the alleged signatures. In the coarse of the 
examination counsel for the defense presented to the witness a paper 
folded so as to show only the name of the plaintiff in writing, and 
asked him if the signature there pointed out was his« The Court 
allowed the witness to look over the whole paper. 

HeU^ That t\\iA was correct. The witness was entitled to all the 
forms of recognition which the circumstances and surroundings af- 
forded. 

In the application presented in evidence by the defendants were 
the following questions and answers : ^* Incendiarism — Have you any 
reason to believe your property is in danger from it ?" " No." In 
the blank form produced by the plaintiff, and which was filled up 
and signed, the corresponding question is as follows : ^^ Has a build- 
ing on the site of this been burned f Have you any reason to be- 
lieve your property is in danger from incendiaries ? If so, how did 
the fire originate, and in what office were you insured V* Plaintiff 
gave evidence rcspocting a former supposed attempt to fire the build- 
ing, and upon this evidence defendants requested the Court to 
charge that if the jury bf'lieve from the evidence that at the time of 
procuring the palicy, plaintiff knew that an attempt had been re- 
cently made to burn the premises insured, and failed to disclose thai 
fact to defendant's agent, who issued the policy, defendant is entitled 
to recover, if the jury believe from the evidence that a written appli- 
cation was made by plaintiff to defendant, upon which the policy 
was issued, in which application plaintiff stated that he had no rea- 
son to fear that his property was in danger from incendiarism, and 
they find as a matter of fact that he had such reascn, then their ver- 
dict must be for defendant These requests the Court refused, bat 
charged that if the jury believe from the evidence that at the time 
of making the application plaintiff had ceased to fear incendiarism, 
and did not think he had any reason to believe that his property 
was in danger from it, then the fact that it was once fired will not 
vitiate the policy, and was not a breach of warranty ; if the jury be- 
lieve from the evidence that an attempt had been made to bum the 
building covered by the policy sued upon, shortly prior to the appli- 
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cation made by plaintiff, and that plaintiff then knew of such at- 
tempt and did not disclose it to the agent, and if the jury believe 
that a knowledge of such attempt was material to the risk, then their 
verdict must be for defeudant, if the agent of defendant had not 
sufficient knowledge to put him upon inquiry as to said prior at- 
tempt to burn the building. 

ffelffj That the Court erred in the refusal and in the charge 
given, first in assuming that an attempt to fire the building insured 
might be a circumstance not material to the risk, and second in treat- 
ing the information which was sufficient to put the agent upon in- 
quiry as sufficient to justify plaintiff iu his failure to communicate 
the facts within his knowledge, notwithstanding his attention was par- 
ticularly called to the subject at the time the application was pre- 
pared and signed. 

Heldy Also, that the Court erred in charging as requested by 
plaintiff, that if the jury believe from the evidence that the applica- 
tion produced by defendant is not the legitiiliate application signed 
by plaintiff, and upon which the policy issued, then there is no proof 
in the case upon which the jury are authorized to find what the con- 
tents of this application were, or that there was any warranty in it 
to affect plaintiff's right of recovery. The evidence of plaiutiff suf- 
ficiently shows that he was inquired of concerning attempts at inccn- 
diari.^'m, and that he gave a negative answer. It also shows that ho 
warranted the correctness of his answers so far as pertaining to the 

risk. 

The judgment was reversed, with costs, and a new trial ordered 



Fkeeman McClintock vs, Alva C. Lang et al, 

• 

Wbero the oomplainant'd equity Is based* npon a refusal to perform a parol agreement to giw 
a mortgage upon lands, the Court will not enforce it when Much understanding or agree- 
ment was indefinite, and no steps wore taken toward rcpariog such mortgage and agree- 
ing upon its terms. 

Where notice of taking testimony does not proceed from any party having the right to give 11 
the Court will suppress such testimony as irregularly taken. 

Where a decree Is taken for too large an amount It will be revonod and cause remandod. 

Appeal from Shiawassee Circuit in Chancery. 

Opinionby CoOLET, J. — ^The bill in this case appears to have 
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been filed to enforce an equitable lien on ei^bt acres of land, and 
also to foreclose a mortgage on ten acres of tbe same land. In Feb- 
ruary, 1857, defendant, Alva C. Lang, who is, or was, the husband 
of the defendant, llarrietC, was owner of the ten acres of land men* 
tioned, and being then in debt to the complainant, and being also de- 
sirous of obtaining from him advances to enable this defendant to 
build a house and make other improvements on said land, conveyed 
the land to complainant by a deed, absolute in form, his wife joining 
therein, which deed, however, was intended as a mere security for 
such indebtedness and advances. While complainant so held said 
land as security, said Alva C. Lang proposed to him that it be re- 
conveyed, and said Alva would file the necessary document in the 
ofiice of the Register of Deeds, setting the same apart as a home- 
stead ; and could then give complainant a mortgage signed by him- 
self and wife to secure the amount due to complainant. And com- 
plainant, relying upon this promise, did rcconvey the land to said 
Alva by deed, dated May, 1859, and the said document was then 
filed, as promised. The bill alleges that defendant, Harriet C, knew 
of the indebtedness and advances, and that the same accrued and 
were made to said Alva in the purchase of said land and in the im- 
provement thereof; and she was also cognizant of the agreement to 
secure the same by mortgage. The bill was filed May, 1867, and 
amended August, 1867, at whiQh time the sum of $577 was claimed, 
to be due and secured by this equitable lien. 

While the complainant has been sleeping for eight years upon 
his rights, the position of the other parties has changed in impor- 
tant particulars. Harriet C has become the owner of the land, and 
Alva C. claims to have obtained a divorce from her, and now ap- 
pears as a witness in this case to make out the necessary facts to es- 
tablish the lien. The present suit was not instituted until the 
debtor defendant had parted with the property to be charged, and he 
comes forward with his own testimony to establish a lien upon his 
own debt upon lands owned by his co-defendant, with whom, in the 
meantime, he has had difficulties sufficient in his own opinion to war- 
rant a divorce. 

But the Court refused to put a decision of the case upon th« 
laches of the defendant, and held that the bill so far as this equitable 

lien is concerned, is in the nature of a bill for the specific perform - 
7 
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snce of a contract. The complainant's equity is based upon the refa- 
Bal to perform a parol agreement to giye a mortgage upon lauds. Od 
a review of this branch of the case the Court held that the alleged 
understanding was very indefinite at best, and that no steps were ever 
taken toward preparing a n^ortgage or agreeing upon ite tenns.- 
The claim was therefore denied. 

Upon the other branch of the case a question of practice be- 
comes important. Mr. Lang interposed a defense to the mortgage, 
and took evidence in support of such defense. This evidence, how* 
ever was suppressed by the Court as irregularly taken, because the 
notice of taking the same did not proceed from any party having 
the right to give it. 

Ifeldy That the Circuit Judge properly suppressed it. The no- 
tice did not come regularly from the solicitor. 

The evidence of the defense being properly suppressed the Court 
below had no discretion but to give decree for the amount of the 
mortgage. But the decree actually made having been too great, it 
must be reversed and the cause remanded, with direction to enter a 
decree in accordance with these views. A reference is ordered for 
the purpose of accounting. 



» » 



George H. Kussell v$. James A. Sweezet. 

A g^rantee of lands haTini; notioo of a prior unrecorded deed of snch lasdi is not a hona JUU 
purchaaer as against such deed and title. 

A deed Is not Toid for uncertainty of description be cause it does not e xprcesly s]«f*cify that tb* 
land is in this Stats, where the drcninstances cloarlf indicate the situation and location of 
snch land. 

Error to Barry Circuit. 

Opinion hy Graves, J. — Plaintiff in error brought action of 
ejectment against Sweezey for a certain tract of land in Barry 
County. The case was tried by a jury, who returned a verdict fjr 
the defendant, upon which judgment wa9 entered. It appeared on 
the trial that one Hosea B. Huston obtained a patent from the Uni- 
ted States in May, 1839. Plaintiff proved that the patentee died 
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St Kalamazoo in 1849, leaviag Mary A. UustoD, his widow, and 
three children sale heirs at law. He also gave in evidence the rec- 
ord of a deed for the lands described in the patent, bearing date Jan* 
uary, 18G7, and executed bj the aforesaid widow and heirs of Hus- 
ton to plaintiff. Defendant offered in.evidence the record of a deed 
bearing date September, 1847, frooi the patentee and his wife to Na* 
thaniel M. Brown, purporting to convey the above described tract. 
This deed appears to have been acknowledged before a Justice of 
the Peace, and to have been execut'cd in the presence of the ao^ 
knowledgiug officer, who signed it as a subscribing witness. It was 
placed on record July 10, 1869. The admission of this record as 
evidence in the case was objected to by the plaintiff on two grounds 
First, that the deed was not recorded until after the commencement 
of this suit, and second, that being unrecorded at the time of the 
purchase by the plaintiff, it was void as against the prior recorded 
title of the latter. The evidence was admitted and the plaintiff ex- 
cepted. 

Afler a full review and discussion of the facts in the case,* the 
Court concluded that it appeared on tho trial beyond doubt, as it ap- 
pears on the record, that when Kussell purchased, and when he got 
his deed, he had notice of the prior unrecorded deed of Brown, and 
of Sweezey's title, and hence he was not a bona dde purchaser as 
against such deed and title. 

Upon the argument, plaintiff^s counsel contended that this deed 
to Brown was void for uncertainty of description, because it did not 
expressly specify that the land was in this State. 

^eldj That there is do force in the objection. The grantor in 
that deed was the patentee of this land, and he is described in the 
deed as a resident of the county of Kulamazoo, which adjoins that 
in which this land is situated. The grant was executed and ac- 
knowledged in the county of Kalamasoo, and before an officer of 
the county. The grantor is not shown to have been in any other 
State or to have owned any other land. The patent specified the 
land as being in the district of lands subject to sale at Kalamazoo, 
Mich, and the description in the deed in respect to the section, and 
the subdivision of it, and also in respect to the township and range, 
agrees with the patent. 

The case made on the trial was so clear and complete against the 
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plaintiff that it would not have been error if tl'C Court had directed 
the jury to find for the defendant. 

The judgment must be affirmed with eosts. 



> < ^ ♦ * 



IIoNORiA Brown w. John Brown. 

In a bul fll«d for diyorce mder Sec. 3228 Camp. Xawt, for refiual to snpport. It fo not 

to Ater any crnel treatment except what is involTtKl in ilip grow, wanton and craitl neglect 
and refusal uf the defendant to support hi8 wile, he being of viifficient abilit/. 

Xitber party daring the period allowed for taking proofs, may intrudoce any ttflevaat teati" 
mony at any time before the proofs ar« clooied. 

Appeal from Ionia Circuit. 

Opinion hy Cooley, J. — The bill in this case was filed to obtain 
a limited divorce and for alimony. The parties were married No- 
Tember 10, 1845, and the bill avers, as the cause for divorce, inhu- 
man and cruel treatment for the last three or four years, and neg- 
lect to support for the last year. The bill contains further allegii- 
tions, showing the pecuniary ability of the defendant to support hia 
wife well, and that she has always been faithful and devoted in her 
marital relations.. It was not claimed by the complainant that this 
bill would warrant a divorce for extreme cruelty, nor was the evi- 
dence in the case taken on any such theory. On the contrary, all 
the evidence is directed to the qu(%*tion of a gross, wanton and cruel 
neglect and refusal to support. A question is made in this Court of 
the Sufficiency of the bill to warrant any decree for complainant, 
and the testimony taken appears to have been objected to on the 
ground that no case was made by the bill, because the cruelty 
charged was not set out with more particularity. 

Ileld^ However, that a bill for divorce on the ground of refusal 
to support is sufficient. In suing for divorce on that ground it was 
not necessary to aver any cruel treatment, except what was involve 1 
in the gross, wanton and cruel neglect and refusal of the defendant 
10 support his wife, he being of sufficient ability. It appears, how- 
ever, from the evidence, that the complainant is living ^apart from 
the defendant and that while he rcTuses to furnish her the means of 
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Support away from his home, he nevertheless expresses a williBgn 
to receive and support her there. The bill was su^cient, the plead- 
ings were correct, and the evidence was admissible under them. 

The Court took the occasion to remark upon a matter of practice. 
It seems that the Circuit Court Commissioner regarded it as his duty 
to hold the parties to the same order of proof to which they would 
be held in a trial at law, and he accordingly refused to take certain 
evidence, because, though relevant to the party's case or defense, it 
was not brought forward by the party uutil the time for rebutting 
testimony, and was not rebutting in character. 

Hell^ That the Commissioner has mistaken the practice. Either 
party, during the period allowed by the rules for taking proofs, h: a 
a right to take his testimony in any order he may choose, and the 
complainant is not precluded from offering proof in support of Lb 
original case by the fact that the defendant has gone into or gone 
over his defense. The same is true of the defendant. He may put 
in any relevant testimony at any time beibre the proofs arc closed. 



Edward S. Gsart vs. The People. 

Ezccptionfl to a charge must point out ipeciflcally the errors complained of. 
Tliu law of ItJGV, requiring charges to be written does* not operate to make the charge a port vf 
the reconi ao as to be reviewable as an on try. 

The intereat or biaa of a witnuss may be shown, ai bearing upon the credit of the witneM. 

Error to Eaton Circuit. 

Opinion hy Campbell, Ch. J. — Plaintiff in error was charged 
with an assault with intent to commit rape, and was convicted 
of an assault. There was one general exception to the entire 
charge of the Court, pointing out no particular matters com* 
plained of in it. 

Jiehf^ That exceptions to a charge should be specitio enough 
to show what parts of it are regarded as error, or how it injuri* 
ously affects the rights of the party excepting. 

It is claimed under the law of 18G9, requiring charges to b« 
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written, that the charge becomes a part of the record and is re- 
viewable a3 an entry. 

Held, That there is no change brought about by that law in 
the nature or functions of a charge. It merely substitutes a 
written charge for an oral one. But the charge can only be 
brought up as it would have been formerly by exceptions, or 
case made, and the exceptions must be taken in the 8ame way 
•8 before. 

The only errors properly aRsigned relate to the exclusion of 
certain testimony. designed to impeach the credit of the com- 
plaining witness. She had denied having conversations with 
various persons concerning her expectations of receiving some 
profit out of the trial. When the defendant sought to show 
that she had made statements to that effect the Court refused to 
permit the proof to be made. 

Hild, That the proof should hav^ been admitted. The inte- 
rest or bias of a witness has never been regarded as irrelevant. 
It goes directly to his credit, and must determine with the jury 
how far facts depending on his evidence are t« be regarded as 
proven. 

The judgment must be reversed and a new trial granted. 



» » ^ » « 



Ellen Donahue vs. Jacob Kla8sneh« 

Ad ofltoppnl by land contract ariws (h>m thofact that pomoisioD which would not hiiTo been 
acquired without it, cannot be boni'stly bo rotained in defiance of it. 

A deed was mado and acknowlcd;^ in N. Y., in I8U, without witneasos. Clcrk'n certificate as 
to acknowIod«;mont, was made in 1856, but docs not purport to have been made by a Clexic 
of a Court of record. Htld^ that the deed wa« invalid. 

Tlie fact that restitution of proraiaesit obtained flroin a Judgment in an action of ejectment, 
dooe not change the burden of proof on a subeoquent trial of the aame caise. 

Error to Berrien Circuit, 

Opinion h^ Campbell, Ch. J. — This is an action of ejectment, 
and the principal inquries in it relate to the validity and con- 
struction of a conveyance and the effect of a contract by way 
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of estoppel Plaintiff below, in order to prove his title, 
showed a patent trom the United States to D A J. Petrie, a 
deed from the Pe tries to one Barns, and from Barns to C^F. 
Howe. He introduced evidence further to show that Howe 
had made a contract to sell the land to Philip Donahue, under 
whom defendants below claimed as heirs-atOaw, and that Don- 
ahue, failing to pay what was due, Howe assigned the contract 
and quit-claimed the land to plaintiff. 

Plaintiff helow testified that Philip Donahue was in posses- 
sion claiming ownership before he took the contract by convey- 
ance from one Jones, who had purchased of David Conant, and 
that Conant had improved it, and had entered under a'tax title. 
The first question arising was whether Philip Donahue was es- 
topped by the land contract from disputing plaintiff's title. 

Ueldj Tliat he was not. He got no possession from Howe, 
but simply "retained a possession he already claimed undercolor 
of right. A person in possession is not debarred from fortify- 
ing his title by getting in any outstanding titles which he can 
purchase. The most satisfactory doctrine in regard to the 
loundation of estoppels by land contract, where there is no in- 
dependent or special covenant standing as a sufficient founda- 
tion, is that the estoppel arises from the fact that the possession 
whiuh would not have been obtained without it cannot honestly 
be retained in defiance of it. But if not so obtained, the only 
thing that could be derived from the contract would be the ti- 
tle, and, of course there would be no justice in compelling a 
man in possession to give up to one who has no right, and who 
could not therefore fulfil his own contract. In a suit on the 
contract Jtself, the vendor would not recover without ability to 
perform on his part. Plaintiffs title, therefore, becomes of pri- 
mary importance. 

Held, That the deed from Petrie to Barns was invalid. It 
was made in New York without witnesses, and acknowledged 
in 1843. The clerk^s certificate, verifying the acknowledgment 
was made in 1856, and does not purport toliave been made by 
the clerk of a court of record. This disposes of the case, but 
some rules were laid down to guide in a new trial. 

Hddf That there is no foundation for .the claim, that the fact 
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that restitation of the premises was obtaiDed by plaintiff below 
on a former judgment changes the burden of proof on a new 
trial and compels the defendant to prove his own case. Upon 
the new trial the case must be tried just as if it had never been 
tried before. The deed of Barns is also objected to as not ap- 
pearing to cover the land contained in the descriptive part of 
the declaration. 

JlelJ^ that it is evident that but a small portion, if any of 
the land described in the declaration is covered by this deed. — 
And as there is no evidence in the case tending to identify the 
•boundaries at all the deed was not available as a source of title 
upon the facts as returned. 

Judgment must be reversed, and a new trial ordered. 



p 



UPPLEMENT. 



Abstracts of Decisions of the Supreme Court, rendered at the 

January Term, 1871. 



SiMKON HovEv vs, James Smith. 

Ta a (loed of lands Inilon^ing to tk? huslinnd, though tho win* Joia in the d..to<!« with corena&tS 
ypt the covonaiitd will bo held to be th'i^ip uf tlio k(i<sbnad aloao. DecluiuUoD — Descrip* 
tiun of lauds in, d.c. — Allcgatioa as to cxirunaHt!). 

Error to St. Clair Circuit. 

Opinion If/ CiiRiSTiANCY, J. — ^This was a qiiestiori of cove 
nant brought upon the covenant of seizin and good title con- 
tained in a deed of conveyance of land. The questions in* 
volved were upon exceptions taken to the admission of evi- 
dence. 

flJfl, That there was no error in admitting the deed claimed 
to contain the covenant declared upon. The objection was 
that it was inadmissible under the declaration, and the objection 
wa^ sought to be sustained on two grounds . 

1. That the deed appears to have been executed by differ- 
ent parties, or by another party beside the one described in the 
declaration. 

2. That the description of the land which the deed pur- 
ports to convey is different from that described in the declara- 
tion, as conveyed by it. 

The deed offered was executed by the defendant and his 
wife to the plaintiff. But it appears from the evidence that the 
land was not the individual property of the wife. The only 
use in the wife's joining in the dee*! was to release her contin- 
gent right of dower. Her covenant would be void, and any 
8 
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covenant made by the two woulO be the dole covenant of her 
husband. The deed was the oooTeyance ot the hnaband, the 
covenant was his, and there was theretore no material variance 
in the declaration. 

The declaration pnrports to describe a part of the land de- 
scribed in the deed, and the covenant was alleged to be brokcD 
only as to a part ot the land. The declaration alleges the con- 
reyance to have been of *•* certain pieces or parcels at land sita* 
ate in the Township of China, St. Clair ('ounty. amorg uhich 
were the following pieces or parcels of land," and then tnllowt 
the description ot eighteen acTes by metes and bounds, a de- 
srription, however, which does not, at least in words, corres- 
pond with any particular piece of hind as described in ihe deed. 
And this is the variance in the description to which objection 
is taken. 

Held, That whether the lands described in the declaration 
were included in the lands described in the deed was properly 
a matter ot proof. It wan not riq'iired to describe in the duclar 
ration in th'3 words ot the deed, unless the pleader undertook 
to ^ive the description of the title m hare verba, but wasalwajs 
matter of evidence outside of the deed to bring the land de- 
scribed in the dHclaration within the description contained in 
the deed. 

Another ground of <»bjeclion was considered by the Court, 
which was as follows; The covenant was in term plur.iL apply- 
ing to tlie wife as well as to the husband, and yet it was in law 
thi) covenant of the husband alone. It w.is also in form that 
they were well seized ot the premises, etc. Though the decla- 
ration sets this out as the covenant of the defendant, yet it stales 
the seizin covenanted for,asinthedeed,that thoy were well seized 
etc. As the declaration thus leaves it entirely uncertain who 
were seized, not mentioning the Wife at all in this connection 
it would clearly have been l>ad upon demurrer. But after trial 
and verdict, the Court held the declaration good, as there was 
no verbal variance between the covenant set out in the declara- 
tion and that contained in the deed, it appearing from the rec- 
ord who the p: riies werc,entering into the covenant, an 1 it be- 
ing deemed by the Cmrt that the word ** they" was simply a 
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Kjlerical error for the word " his " It probal)ly arose from the 
n<e ot the prirUed bl:ink, in which the plural is employed It 
was therefore held th.it there was no error in the admission of 
the deed. 



Colin Campbell et al vs. Mart WniTK. 

A married i^-omnn Mylnfywitli her hn^ibHnd, \n liable for (^tods belonging to the dam of famt'y 
ncccssarie*, nstnl by Iter liiisl«nd'8 fuully, whcrosuch gooils wero purchased by lier, on her 

individiKil cn-dit, 

Abscnco rrom th» Stato, fo prcr<'nt th« operation of the statuto tntwt Lo actual, oot merely coi> 
Ktructivo ; returns of tii«> debtor, to sot tlu'.stututn running ngiila, must be sufficiently open 
tociDtblu the creditor, with rcaivunuble diligence, to lienre proct-as ufioa bim. anl It 
mtHt not Ik> a Rscret oni', drsigMKd to d'tccivj and mislead the credit )r. Op<'a visits, whlcli 
mi;;ht\\ell bo known to nil pfi sons, are to tie t D'dited to the debtor, while oa the other 
baud duccesttilTe iib^eucos m\j b:* accuatulatedug^att inxu. 

Error to \Vayii3 Circuit. 

O^iinion h\j Graves J. — Three questions wero involved in 
this case, two ot which were as follows : 

1. Whether a married womun, rosidin^jj with her husband 
and owning a seperate estate, can be held liable tor inerciian- 
diso purchased by herself on her indivdual credit and >ole 
agreement to pay tor it in case the items belonu; to the class of 
t/imily necessaries, and are actually used by the husband's fam- 
ily and in liis houM'hold. 

2 The legal bearinij and effect of the visits of Mrs. "While 
to Detroit, under the circumstances slated in the record, she be- 
ins: a resident of Canada. 

lUhi^ That the fiist question should be answered in the affirm- 
ative, upon the grounds stated by Cooley, J., in Tillman^ t5. 
Shac/c/cioiiylo Mirh.j 447. The liability of the wife was conse* 
qient upon her obtainment of the goods on her sole credit and 
iudividual promise to pay for them, and was not conditional 
upon the kind of use to which the goods should* be subseqently 
put. Of course the principles which apply here can bear no re- 
ft lion to thj doctrine of those cases where goods are furnished 
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to the wife or family at the instanoe oi the wife, and are consid- 
ered as furnished to the husband, or at his expense. 

Defendant's residence in Windsor, Canada, was not contro- 
verted, though the evidence tended to hhow that she was fre* 
qnently in Detroit A question was raised whether those vi>itci 
afiected the application of the statute of limitations. The pro- 
vision of the statute is, that ** if after any cause of action shall 
have accrued, the person against whom it shall have accrued, 
shall be absent from and reside out of the State, the time of 
his absence shall not be taken as any part of the term limited 
for the commencement of the action/' The jcondition upon 
which the suspension of the statute depends,requires the concur- 
rence ol two facts : residence out of the State and absence from 
it; and withont the conjunction of these two elements the con- 
dition will be incomplete. 

Absence from the State, to prevent the operation of the 
statute, must be actual, not merely constructive ; returns of the 
debtor, to set the statute running again, must be sufficiently 
open to enable the creditor, with reasonable diligenct*,to serve 
process upon him, and it m ist not be a secret one, de- 
signed to deceive and mislead the creditor. <>pen visits, which 
might well be known to all persons, are to be credited to the 
debtor, while on the other hand successive* absences may be ac- 
cumulated against him. 



-♦— ♦- 



John Foley. Frdeuick Fleming and Dennis Corkkryts. Thk 

People. 

Error to the Recorder's Court of Detroit. 

Opinion bi/ Graves, J. — Plaintiffs in error were tried in tho 
Recorder's Court of Detroit for robbery, and having been convicted 
and sentenced, brought error to this Court. The question is raised 
on the exclusion of a question put to Foley on his examination by 
the prisoner's counsel. That question was whether he was a de- 
8i».rter from the English army. IltlJ^ That the question was not rel- 
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ative to the issue, aod whether he had or had not escaped from the 
military service of a foreign government cannot affvict his veracity as 
a witness in our courts. If the inquiry was inl<)ndod to draw from 
the witness an account of his antecedent life it was subject to the 
sound discretion of the Court, and the witness was fully questioned 
on that point. 



» • ^ ♦ < 



Addison Osborne vs. Joun C. Forshee. 

Where the alleged slanderous wurda are set ont In a declaration in an action for slander, it is 
error to pMTiiiit counsel to rend to the witness for plaintiff the words in the declaration and 
then to ask him in relation thereto. 

Where defendant in an action for slander, had, wliile a witness in another cause, admitted in 
aiiswfr tu a specific question the une of the slanderous words imputed to him,to the plain* 
tiff, Held, Th'it such admission should not bo given in evidence against him. 

Error to Washtenaw Circuit. 

Opinion % Graves, J. — Forshee having sued Osborne for ver- 
bal blander and recovered judgment, the latter complains of several 
rulings made upon the trial. The ground of action, as stated in the 
declaration, was that Osborne, " in hearing of divers persons, falsely 
and maliciously uttered of and to the plaintiff the following false 
words : •' You are an old thief and swore to a lie, and I can prove 
it by Sunbjrg; I can prove it by Bunco's docket." When plaintiff 
was on the stand as a witness his counsel read to him the statement 
in the declaration relative to Bunce's docket and then asked him if 
there was anything said about Bunce's docket. This was objected 
to as incompetent, but the objection was overruled. 

HM, That the Court erred in admitting the testimony in that 
shape. By allowing the paragraph in the declaration to be read as 
an introduction to tne question put to the pirty, the Court, in sub- 
stance peruiittod the plaintiffs counsel, under the guise of an exam 
ination of the plaintiff himself, to make known to the latter the very 
facts which the form of the declaration required to be shown and 
which his counsel wished to find asserted in and by the answer to be 
given. 

Plaintiff was furthor permitted to show, under objection, that on 
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a trial before odc Justice Palmer, the defendunt, while beiag exam- 

ined as a witness, testified in answer to a specific question, that he 

had told Forshee that he had sworn to a lie and that he (Forsbee) 

could prove it from Bunce*s docket. 

HJd^ That the evidence was improperly admitted. Defendant's 

evidence elicited in the case before Palmer was so far privileged as 
to preclude plaintiff below in this case from using it as an admission 
of the slander imputed. 

Il^'ld, akoy That the objection to eviden2e of the defamatory 
words on the asserted ground that the declaration does not allege 
that they were spoken of and concerning the plaintiff, cannot prevail. 
The averment is not what the objectirm assumes it to be. 

The judgment below must be reversed with costs and a new trial 
ordered. 



»■■♦- 



Tub People vs. Michael Nolan, Wm. Rogers anp Peter 

NiCAISE. 
Burglary.— Entry through grating over an exuaration adjoining a cellar window. 

Error to the Recorder's Court of Detroit. 

Opinion hj CliRlsTlANCY, J* — Defendants were tried in the Re- 
corder's C )urt of Detroit up >n an iu formation charging them with 
havlnir broken and entered the store or shop of one Murray, in the 
ui'>ht time with intent, etc. The evidence tended to pn)ve the lar- 
ceny in the store, and that the dofendant entered in the ni^ht time 
through an area outside of the cellar which would seem to have bi^en 
excavated adjoining the cellar wind )W, and which was covered with 
an iron t»^ratin"" as is usual in such c:isos, the defendants raisin;; the 
irratinf for that purpose, then passing through the window which 
was not shown to have been shut at the time, into the cellar and 
thence up a stairway through a trap door, which was slmt, into the 
Btoro. It was objected in the Court below, and this is the principal 
objection urged here, that this did not constitute a breaking within 
the meaning of Sec. 5T50, C L. ; but that the only breaking 
shown was an interior bn^aking of the trap door, alter getting into 
the cellar and that such interior breaking does not come within the 
provisibns of this section, as it would in the case of a dwelling 
house at common law. 

Ildl That the area or excavation in front of the window cov- 
ered and'prot^^^^'^'^ by the iron grating slumld properly be considered 
M part of the cellar, and the grating as part ot the window. There- 
fore the takiu"" up of the grating constitutes an exterior breaking as 
el 'arly as the opaning of the window itselt, or of an outer door. 



Abstracts of Decisions of the Snrpeme Gcnrt, rendered at the 

April Term, 1871. 



IIyacintiie Riopellb rs. FRANcrs Oilman. 

OoDstrnctlnn of statutrs nith reference to the time of bringing action* for the recovery of 
luiidii. 

Error to Wajne Circuit. 

Opinion h/ Campbell, C. J., — This was an action of eject- 
ment in which the defendant below moved judgment againstthe 
plaintiff, who complains in this Court of certain rulings, which 
are only important in case the suit was not barred by lapse of 
time. That question, therefore, was first considered. There 
was no dispute in regard to adverse possession by the defendant 
for something over twenty two years. There was a contest as 
to a period before that which extended back to 184G, about 
twenty-six years. The dispute, therefore, in the outset, was as 
to the effect of the statute. The case is governed by sections 
one gnd six of the R ui» d Statutes ot 1838, the former providing 
that "No person shall commence an action for the recovery of 
any lands or mnke any entry thereupon unlt^ss within twenty 
years after the right to make such entry or bring such action," 
first accrued or within twenty five years afler he, or those from 
whom he claims, shall have been seized or possessed of the 
premises, except as hereinafter provided." 

Section six declares that *' no person shall be deemed to have 
been in possession of any lands, within the meaning of this 
chapter, merely by reason of having made an entry thereon, un- 
less he shall have continued in open and peaceable possession oi 
the premises for the space of one year alter such entry, or un- 
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le^s an action shall be commenced upon such entry and seizure ' 
within one year after be shall be ousted or dispossessed of the 
premises/' 

The two limitations cannot propelj be blended together. — 
The statutes require that every action shall be brought within 
twenty years from the time it accrued ; also, that a party must 
bring his action within twenty-five years after disseizin, whether 
the persons in possession during the interim claim from each 
other or not, saving only the case where, within one year from 
l\\e disseizin an action has been brought against the disseisor. — 
The object is to compel every party disseised to use some dili- 
gence, and to bar his entry after twenty-five years' practiital 
abandonment of his title to strangers. As this cause of action 
accrued twenty years before suit was brought, it is barrej at 
all events, and the other questions become imraatertal. 

Judgment affirmed with costs. 



Holmes vs. Trampeb. 

T. gave hit note which was partly written and partly printe<l. The printed portion roncInd(» 
with the words, " with intornit at" After tlic notf was dclivenKl to the payee. lht» vorda 
and flguroa" 10 per c*'ni" wore added aftor the printer! noi-^ "at," without ilie knowlrdge 
or conMnt of thH maker. The plaintiff was a bona fidr. hoMcr before maturity. //</</, 
Uiat tlio alteration should be trua'cd a^ a forgery, and that tite com wa* not such as would 
bring It within tlie rule which would hi>ld the maker liable on the grjuud of negligence. 

Error to Washtenaw Circuit. 

Opinion hj Curistiancy, J. — This was an action brought by 
Holmes against Trampor on a promissory note signed by the latter 
which was partly printed and partly in writiug,a printed blank having 
been usod. The following is a copy of chc note : 

$400. 

One year after datj I promise to pay to Lyman Terry or btiarcr, 
four hundred dollars at the first National Bank of Ann Arbor, value 
received, with intcres»t at 10 per cent. 

JACOB TRAM PER. 

There was evidence tending to show that the note had ^con al- 
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terod after it was delivered to the payee, by adding after the printed 
word "at," the '* 10 per cent," and that this alteration was made 
without the knowledge or consent of the maker. The plaintiff was 
conceded to be a hona Jlilf holder before maturity, and the only ques- 
tion in the ca«e was whether the wrongful alteration of the note ren- 
ds3red it void in the hands of the plaintiff, and constituted a dofeuce 
as aixainst him in favor of the maker. 

Unless the note, as fvpicd^ can be treated as a note given in 
blank, so far as relates to the rate of iutoro.«t, giving the payee or 
holder the right to fill the blank by inserting the rate, the alteration 
must be treated as a forgery, since it is one which, if valid, would 
enlarge the liability of the maker. And the Court was satisfied 
that the note was a complete and valid instrument when it stopped 
at the word " at." The word may have been disregarded, being in 
print, or nuiy have been overlooked, and the Court considered chat 
there was no sucli blank as would warrant the payee in inserting the 
interest clause. 

Counsel for plaintiff in error, however, contended that, though 
there may be forgery in this note, the peculiar facts of the case 
bring it within a principle that the maker was guilty of negligence 
in leaving a blank apparently intended for the insertion of the rate 
per cent, unfilled, and instead of drawing a lino through the blank, 
or erasing the word '* at," to indicate that it was not to be filled, and 
that he thereby invited and facilitated the forgery in a manner calcu- 
lated to impose upon innocent parties and that he must therefore, as 
between him and such innocent parties, be held to pay the note in 
ifcered form in the same manner as if it had been originally drawn. 

/W</, That upon principle, and according to the weight of au- 
thority, the liability of the maker upon the note, as altered, cannot 
be maintained. Where the party is made to sustain the loss.the per- 
son causing it has usually been his agent, or the party by his acts or 
negligence has authorized the person sustaining the loss to consider 
him Jis such. And where one has been held liable for negligence, 
he has been held liable only for the shape of the instrument as it 
went from his hands, and not as criminally altered by some third 
party. Such a crime could create no contract. 
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Shotwell v$, Harrison. 

It is Incumbent on a party claiming title by priority of record of deed, to «liow, afflnnatirely 
the payment of a valuable consideration, and this by other evidence than the mere recital 
in the deed. 

Error to Van Buren Circuit. 

Opinion hy ChrIstiancy, J. — This wa«i an action of ejectment. 
The premises in question were patented to Thomas B. Millard, May 
1st, 1839. Both parties claimed under title derived from Millard. 
Millard, in August, 1837, executed a warranty deed of the prem- 
ises to Monroe; Monroe conveyed to Crittenden, in March, 1837, 
and Crittenden's heirs to Harrison, plaintiff in the Court helow. — 
In 1865, Millard executed a second deed (quit claim) for the prem- 
ises, and Shotwell, hy metne conveyances, claims under this quit 
claim deed, and hy priority of record. 

It was objected that the deed from Millard to Monroe was not 
admissible purporting to be executed long before the issuing of the 
patent to Millard, and that the Court erred in charging the jury 
hat this made no difference in the case. 

Held^ That this objection was not well taken. The deed con- 
tained a warranty, and operated as an estoppel against him and all 
who might claim under him. 

2. It was objected that the deed from the Crittendens was not 
admissible, because it was executed and acknwledged in the State of 
Massachusetts, and the Clerk's certificate to the official capacity of 
the Justice who took the acknowledgment did not show that the 
Clerk BO certifying was the Clerk of a court of record, as required 
by the statute. 

Heldy That it appeared that the Clerk was the Clerk of the Su- 
preme Judicial Court of Massachusetts, for the county of Franklin, 
and this Court will take judicial notice that it is a court of record. 

The defendant set up the following chain of titles : 

1. A quit claim deed from Millard to Thomas Silliman, of Jan- 
uary 4, 1865, and recorded in Van Buren county, the next day, 
three years before the deed from Millard to Monroe was recorded. 
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2. A quit claim deed from Thomas SilUman to Marj Conway, 
dated January 4, 1865, which was recorded October 30, 1867. 

3. A deed from Mary Conway to David Bacon, dated October 
29, 1867, and recorded October 30, 1867. 

4. A quit claim deed from Bacon to the defendent, dated Jan- 
uary 6, 1868, and recorded in Van Buren county, January 14, 1868, 
more than a mouth prior to the recording of Millard's deed to Mon- 
roe. 

The Court below charged the jury that to enable the defendant 
to avail himself of the priority of record of the deeds through 
which he claimed, either the defendant or some of his grantors, af- 
ter Millard, must be found to have purchased in good faith and for 
a valuable consideration, and that the burden of proof was upon the 
defendant to show affirmatively such consideration, and that by some 
other evidence than the mere recital of it in the deed. 

The old deed from Millard to Monroe was recorded in Barry 
(bounty, and a certified copy recorded in Van Buren County. Held 
That the record of this copy could not be received as evidence. 

[The original deed, however, was introduced in evidence. — Rep.] 

Heldy That the Court below, erred in refusing to charge that the 
whole chain of deeds given in evidence by the defendant had prior- 
ity of record against the plaintiff. 

[For citation of authorities, see brief of counsel in this case, as 
reported in 1 Mich, NUi PniiSj 64. — Rep.] 



♦ -^ 



GiBBS V8, LiNABURY. 

When a person ia indaced through fraud, to sign an entirely different instromoot flpom what 
he intended, such instrument is to be treated as a forged instrument, and as creating no li- 
ability against the signer. 

Error to Oakland Circuit. 

Opinion hy Graves, J. — Linabury sued Gibbs before a Justice 
and declared upon the following note : 

$120. Avon, Nov. 3, 1869. 

On or before the first day of August, 1870, for value received, 
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I promise to pay to Clark and Brotjks, or bearer, one hundred and 
twenty dollars, with use, payable at First National Bank, at Pontiac. 

GRAHAM GIBBS. 

Defendant pleaded the genera] issue and denied the execution of 
the note. On the trial in the Circuit, plaintiff first called Gibbs to 
prove the signature, and he stated the signature resembled his hand- 
writing, but be could not swear it was his. 

Plaintiff secured the note before maturity and paid a valuable 
consideration for it. Defendant testified that November H, 1869, a 
.stranger named Brooks came to him and proposed to him to become 
an agent -for a hay fork. Finally, defendant agreed to take the 
agency, and at his house he. Brooks, and an associate of the latter 
executed some papers. It was getting dark when Brooks prepentcd 
these papers, one of which defendant examined. The third.Brooks 
pretended to read to him, and when defendant asked what the 
'' $120" contained in it meant, Brooks explained that it was to show 
how much was going to manufacturers after a certain number of 
iorks'were sold. The defendant, whose eyesight was bad, sippned 
the three papers, it being then so dark that he could not read their 
contents or even his own signature, and Brooks went away, taking 
two of the papers and leaving the other. Brooks left a fork, and 
the paper left was a commission authorizing the defendant to act as 
agent of the forks. The latter was ignorant of signing any note, 
and if the paper produced in evidence was his note, it was obtained 
under the circumstances mentioned. 

The Court directed the jury that if Brooks obtained the signa- 
ture of the defendant as claimed by the latter, the latter supposing 
he was signing a contract and not a note, and deliverod the paper to 
Brooks, it made no difference whether the paper so signed was at 
the time a blank note or filled up as a note. If the handwriting of 
the^signature was that of the defendant, and the plaintiff was an in- 
nocent purchaser for a valuable consideration, before maturity, the 
plaintiff was entitled to recover. The requests of the defendant, 
which were in accordance with the cases of Foster vs. M'- Kinnon and 
Whitney/ r«. Snyder^ were refused. 

In this case the defendant intended to deliver a paper with his« 
name upon it, but not a negotioable uot43 by any means. Two cases 
huvc been decided, above referred to, in which defenses similar to 
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tKe one set up here have been sustained. The first was an EnglisK 
case decided in 1869, while the other was decided a few months 
*<ince by the Supreme Court of New York. The doctrine of the 
English and the New York cases was followed, and the judgment of 
the Circuit Court was reversed with co8fc». 

[See the cases of Clai/ vs. Schwab^ 1 Mich, Nisi Pn'us^ 168, and 
Lmgwell vs. Day, Id^ 286. — Rkp.] 



The People ex. rd. Eli RorcK €«. Daniel GooDwm. 

Circuit Judged need uot, locMiiarHy, be rMideuts of tkc arcuibi for wkich tU«5.v are elected. 

Quo Warranlo. 

Opinion hj Campbell, C. J. — This was a proceeding to deter, 
uiine the rij^rht of Hon. Dani«l Goodwin to exercise the functions of 
Circuit Judge of the Eleventh Judicial Circuit. Having pleaded 
his election and the determination by the Board of Canvasersin his 
favor, the Attorney General filed several replications, presenting a 
number of questions supposed to be material. These were demurred 
to except one, that offered an issue to the country on the question 
whether the respondent received the largest number of votes. 

The principal question was whether the Constitution requires a 
Circuit Judge to reside in his Circuit. The provision relied on is 
.section 22 of Art. 6, which declares that " when a Judge shall re- 
move beyond the limita of the jurisdicticm for which he wa.s elected, 
or a Justice of the Peace from the township in which he was elected. 
4»r by a change in the boundariirs of such township shall be placed 
without the same, they shall be deemed to have vacated their respec- 
tive offices." By section seven it is provided that no alteration or 
increase of Circuits shall have the effect to remove a Judge from 
t'ifice. 

Section 22 plainly declares that a Judge who resides in the Cir- 
cuit shall, if he remove from it, vacate his office, but it does not in 
terms require him to reside within it, or prevent the election of one 
who resides elsewhere, and section seven contemplates the possibility 
of legislation which may put his residence outside of it. 
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In sonre oficcs the jjeteuity of residence aiiaes from tfteir Tery 
nature, and if the Constitntibn were silent upon this subject, only 
Icgifiktire intcrpositioD, and possibly bo€ cten that, could do away 
with the necessity of residence^ Soch are town officers and the min- 
isterial officers o^ counties^ The ConstitiftioD says nothing concem' 
iu'g most of these officerv, and only provides for a special emergency 
eoncerniDg JuBtiees. Probate Judges are included in the prohibit 
iido of section 22, and if that implies the necessity af residence, 
then no fivrther provision w^oirld be necessary to compel it, Btit by 
section 13 of article 6, it is declared concerning each Judge of Pro- 
hate, that ^' ho shall be elected by the electors of the county in 
which he resides." So by section 4 of article 5, Senators and Rep- 
n^en fat ires are recj^uired to be qualified electors in the respective 
counties and districts which they represent. At the common law, 
the electors of any precinct might choose their representatives at 
large^ It seems clear that iu cases which were dombtful it wa» 
deemed necessary to declare distinctly that incumbent& should be res- 
idents There being no such declaration in regard to Circuit Judges^ 
the restriction, if it exists, must be found in the necessary incidents 
of the office or in some binding usage. 

The Judges, when the Constitution was adopted ^ performed the 
mme functions which had before devolved upon the Judges of the 
Supreme Court, who were elected or appointed at large. Their du- 
ties were performed partly in the Circuit and partly in the Supreme 
Courts which took them away from their Circuits. They could sit 
iu any other Circuit when requested. They were not confined to lo- 
cality in performing their duties, nor was their juridiction confined 
to local interests. 

A consideration of the functions of Judges renders their inde- 
pendence of local affairs still more obvious. The judiciary is one of 
three co-ordinate branches of the government, and represents simply 
the law by which the people have agreed. to bind themselves. Its 
services are all performed on behalf of the State, the sovereignty 
from which all law emanates. The Judges receive their salary from 
the State Treasury, and the only object in having local courts is to 
bring justice home to the people. And, as any Judge may lawfiilly 
3it anywhere, there is nothing whatever to make it important that he 
should reside in one place rather than another. By both the civil 
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sind tke English law no Jud^ vas allowed to sit i« his own kooie or 
<3oanty at all to try crimiBal or civil cases. It is only during th<! 
present century that the restriotioQ has been removed. As a mat* 
4er of construction it was therefore «oncl«ded that the Constitvtioii 
does not require residence. 

It was further held that ihe Constitution does not permit the 
regularity of elections to the more important public offices to be 
tried by the courts. It is provided that ia all cases where by the 
Constitution or by statute, the result is to be determined by the 
Board of State Canvassers, there shall be no judicial iiHjuiry bo 
3'ond their decision. It declares that " when the determination of 
the Board of State Canvassers is contested, the Legislature in joint 
conventions shall decide which person is elected." This provision 
was doubtless suggested by the difficulty of conducting an inquiry 
«>f this kind before the courts, and probably to discourage litigation 
in matters of election. 

The result of these conclusions is that all the replications, except 
that relating to the residence, tender issues which are immaterial, be* 
cause their determination cannot in any event change the Canvassers' 
certificate, which is in this controversy conclusive proof of the re- 
«spondent s title to office. As the replications take no issue upon the 
existence of their determination, but distinctly admit it, and as 
there is no material issue of any kind tendered, the respondent is en- 
titled to final judgment on the demurrer. lie was also awarded 
costs against the relator. 



Edwin R. Sbblt vs. Hbnry Howard. 

Description of lands in declarmtiou in (^ectnivnt 

Error to St. Clair Circuit. 

Opinion by Graves, J. — Seely brought ejeclment, and in his 
declaration describes the premiseer as '^ the following real estate 
or premises situated in the city oi Port Huron, connty of St. 
Clair, and being known and described as the undivided eighth 
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part of the lower West Brook farm, (so called), \n section 15, 
town G north, range 17 east, lately conveyed by Frederick H. 
Vandenburgb, trustee, to said Howard by deed dated April 15 
1870, and recorded in liber 30, page 201, of deeds, in the oflBce 
of the Kegister of Deeds for said couDty." Howard demurred 
to the declaration, and the Court awarded jadgment in his fa* 
Tor. Seely now asks a review of this jadgment. The main 
grounds of tbe demurrer are those which raise the question 
whether the premises are described with sufficient certainty. 

JLUj That the description was sufficiently precise without 
reference to the Vandenburgh deed. The county and city are 
given, with the name of tbe tract of land, and it is clearly di--^ 
tinguibhed from all other pieces of land. Writers %nd the au- 
thorities bold this description sufficient. Inasmuch as the de- 
K'riptiou was hold sufficient, the reference to the Vandenburgh deed 
was deemed immaterial in this relation. 

Jiul^ment reversed and a new trial ordered. 



William H. Boothroyd vs. JoaErn Ksgljss. 

Error to St. Clair Circuit. 

Opinion hi/ CAMPBELL, Ch. J. — The only question was whether 
the record of a deed purporting; to be signed by Z/ir/rrwcm Sherman, 
and certified to have been acknowledged by Hiram Sherman, (the 
latter name having been inserted in the beginning of the deed an 
that of the grantor,) could be received in evidence as the convey- 
nnce of Hiram Sherman, the original deed not being shown. 

Our statutes now require every deed to be signed ami ^mled by 
the person from whom the estate or interest is intended to pass. a» 
well asj acknowledged by ths person executing it. The signing can 
not be dispensed with, and no one but the signer can be regarded as 
the «Tantor. The presumption of law always is that a person uses 
his real name and, in the absence of proof, a deed signed by 7/«m- 
nnt and acknowledged by /7/>rt7« is signed and*afknow^lcdged by 
different persons. A person asing an allium might, under some cir- 
cumstances be estopped from denying the alias. But no such case 

U shown to exist here. 

The iudgment was correct and is affirmed with costs. 



Supplement. 
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Abstracts of Decisions of the Sapreme Oourt, rendered at the 

April Term, 1871. 



Dkxter a. BaIiLocj v8, Wilbur H. Hill et, al. 

£uit vras bronght ogaioflt tvo persons upon an award agaiut them, the deolaration showing 
the submission and award to hare been Joint. The suit as against one of them was did* 
continued, without any amendment being made to the declaration, though it was ordered 
that "the pleadings and proceedings be amended in accordance with such dlsoontinnanoe.*' 
Hddy Tliat in such case the discontinnance as to one defendant worked a tUflcontinaance 
as to both. 

When an amendment is onlored or permitted, and is of such a nature that the record fbrnishe»< 
upon its face all the data for applying it, it may be considered as mode, though no verbal 
changes arc made in the plfadings, wUicii are then to l>e read as if they IiaJ been actually 
amended. 

Error to Bay Circuit. 

Opinion hi/ Campbell, Ch. J. — Suit was brought upoa an 
award against Dexter A. Ballon and Oren A. Ballon, alleged in 
the declaration to have been made on their joint suboiiseion. — 
In Gonseqenee of certain questions raised on the trial, a discon- 
tinuance was allowed to be, and was entered before the judg- 
ment as to Oren A. Ballon, and judgmentw-as rendered against 
Dexter A. Ballon alone, without any further action than the re- 
cital in the order, '* that the proceedings and pleadings in this 
ca bese and the same are hereby amended in conformity witii 
Huch discontinuance, and that said suit proceed against Dexter 
A. Ballon, as though it had originally been commenced against 
him alone. 
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Held, That when an amendment is on^ered or permitted, 
and is of saeh a nature that the record iarnishes apon its face 
all the data ior applying it, it may be considered as made, 
though no verbal changes are made in the pleadings, which are 
then to be read as if thej had been actually amended. 

If, however, Dexter A. Ballou hai been sued alone upon 
such a cause cf action as is set forth in the declaration, the suit 
could not be maintained against him. The award is stated in 
the deelaration to have been a joint one, made upon a joint sub- 
mission. No sole action could be maintained upon such award, 
and a discontinuance against one defendant, leaving this joint 
award as the alleged cause of action, would be as fatal to the 
case as a discontinuance against both. There is nothing in the 
record from which any one can legally infer in what way the 
declaration should be amended, and this being so, the amend- 
ment cannot be inferred. Until made, the suit appears of rec- 
ord as a joint suit incapable of severance, and the discontinu- 
ance not being followed up by any amendment in fact, practically 
ended the case and rendered any judgment erroneous. The 
judgment cannot be upheld upon the declaration. 

Judgment below reversed with costs of both courts. 



m 9 tm • 4 



Frederick Spicer vs. Jared A. Smith. 

Vriiera lult ia brovsfat by tbt tsdoraM of a note which had been andoned by an agent of tin* 
payaa, la btbatf of tiie payaa, It ia iBcambant on the plataitur to proira Mm aathoiity of 
tha afaot, tha aadonaBMBt and Uia ovnanbip of tha note. 

Error to Eaton Circuit. 

OJpmum^ Oravxs, J.-* This was assumpsit, in which Smith 
declared against Spioer on the oomiuon counts, and set forth the 
copy ot a note which was to be given in evidence. The following is 
s copy of the note : 

^' Post-office address, Eaton Rapids, county of Eaton, State of 
Michigan, Town of Hamlin, May 12, 1869. 
$150. 
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Fiye moDths after date T promise to pay to the order of Perkins 
& GhilsoD, oDe hundred and fifty dollars for valae received with use. 
(Stamp.) Signed, FREDERICK SPICER/' 

On the back of the note was the following endorsement : " Pay 
to the order of Jared A. Smith. Perkins A Chilson, by H. H. 
Blair, agent/' 

The general issae having been pleaded, the parties proceeded to 
trial before a jury, when Smith gave evidence tending to show that 
the note was purchased before its maturity by him through his agent, 
for value, in the belief that there was no defence to it, and without 
notice of any objection to its validity. No affidavit having been 
made denying the execution of the note, it was then offered in evi- 
dence, when Spicer*s counsel opposed its admission on the ground, 
first, that the endorsement by the payees had not been proved, and, 
second, because the authority of the agent by whom the endorse- 
ment purported to have been made had not been shown. The 
Court overruled the objection and admitted the note. 

It was claimed for defendant in error that no proof of the en* 
dorsement was required, because neither the execution of such en- 
dorsement or the authority of Blair had been denied upon plea or 
upon oath, and reference was made to sections 3,714 and 3,767 Oomr 
piled Zairt, and also to Rule 79 of the Circuit Court. 

Heid^ That the statutes cited have no application to cases origi- 
nating in the Circuit Court, and if they had, they would furnish no 
support to the position taken. In this case the endorsee was not a 
party, nor was the endorsement as a ground of liability in any way 
involved. If the plaintiff had set forth his cause of action specially, 
he must have alleged the making of the note and its transfer to him- 
self and must have proved each in the absence of any rule excusing 
it. By allowing the note to be given in evidence under the money 
counts the statute has not made the proof of these facts unnecessary. 
The rule, however, has provided that as against the alleged maker in 
a suit by the endorsee, payee or holder, the plaintiff shall not be put 
to proof of the execution of the instrument unless it is denied on 
oath, but the necessity for proving the title of the plaintiff through 
an alleged endorsement is neither removed or lessened. In this case 
the defendant did not deny the making of the note. But the plain- 
tiff's title was likewise in issue and, as the rule had no relation to 
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that, it was incombent on the plaintiff to prove it. In thia case it 
was incumbent npon the plaintiff to prove that the endorsement was 
made by Blair and that he had authority, and the admission of the 
note without evidence of plaiutiff^s title was error. Judgment re- 
versed with costs, and a new trial ordered. 



» <#> ^ 



Fractional School District No. 4 of Macomb and Chester- 
field V8, Charles A. Mallory. 

Order of School Directon npon Tmumrer held Toid, not having been drawn upon Ameaaor »nJ 
coanteTBigDed by Modetator. 

Error to Macomb Circuit, 

Opinion hy Chribtiancy J. — Mallory brought assumpsit in a 
Justice's Court against the district on the following order : 

" Treasurer of the Township of Macomb, County of Macomb : 

On the first day of February, 1866, pay x^dame, Blackman & 
Lyon, or bearer, the sum of thirty-three dollars out of the expense 
fund belonging to District No. 4, fractional townships of Macomb 
and Chesterfield, for teacher's daily register, school district record, 
and other school blanks purchased by the undersigned for the use of 
said district, with use at ten per cent, from date until paid. 

WILLIAM CAMBER, Director. 
Countersigned, 
LANCE Y WESTON, Moderator." 



The Ainds in the hands of the Township Treasurer, upon which 
the order was drawn, were raised by tax for the district and collected 
by the Treasurer. The defendant on the trial before the Justice,ob- 
jected to the reception of the order, but the objection was overruled 
and the plaintiff reoovered judgment for the amount of the order, 
with interest and costs. The judgment was removed to the Circuit 
and affirmed. Thence it was taken to the Supreme Court. 

Held^ That the order was void upon its faoe. The Director had 
no power to draw any order on the towDship Treasurer for any money 
of the district in his hands payable to any^one but the district As- 
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stissor, who is the didburslDg officer of the district Debts of aud 
claims against the district (like that indicated by this order,) are to 
be paid by orders drawn by the director upon the Assessor and coun- 
tersigned by the Moderator. (7. L., Sees. 2272, 2275 and 2296.— 
These sections were in fbrce when this question came up and the 
amecdmentof 1869, (p. 183, note,) renders the matter still more 
clear. 

Judgment below reversed, and defendant in error to recover 

costs in all the courts. 



» ■«♦» # 



The People w. Oaige. 

>V1iore a person injared a structure of plank, in tlie bank of a rivur in a place where the bauk 
had been washed away by a ft^hety such structure not extending across the rlvor,or tho 
natural current thereof^ HeU, that such person is not liable under the proTlsIons of the 
statute, C.L,t\ 6790, against injuring and distroying dams, reservoirs, canals, Ac. Tlie 
structure relbrred to is not to be treated as a dam within the moaning of thia statute. 

Error to Hillsdale Circuit 

Opinion hif Campbell, C. J* — This was an information against 
the defendant for a supposed offense against the provisions of sectiun 
5790 of the Compiled Laws, The section provides for the punish- 
uient of any person who shall wilfully and maliciously break down, 
injure remove or destroy any dam, reservoir, canal or trench, or any 
of the wheels or machinery of any mill, or shall wilfully or wantonly 
without color of right draw off the water contained in any mill pond, 
reservoir canal or trench. The information charged the defendant 
iu different counts with having wilfully and maliciously broken down, 
injured removed and destroyed the dam of a certain water mill of 
one Luther Tyler, in the township of Scipio, and with having wan- 
tonly drawn off the water contained in the mill pond of a certain 
water mill in the possession of said Tyler in Scipio aforesaid. 

The Circuit Ju4ge returned that there was no evidence to sustain 
the latter charge, but a general verdict seems to have been found on 
all the counts. The bill of exceptions showed that counsel for the 
people gave evidence tending to show that defendant about October 
1 1 , 1869, injured a structure of plank, built in the bank upon the Kal- 
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•masoa Rirer, in s place where the bank bad beeo oarried away hy 
Ibnner freaheto or immdafcioBS, and that the said stnictwre was nol 
erected aorosB the ehanaeL The defence requested the Ganrt to 
eharge the jury " that the jury cannot coovict tbe defendant unless 
diey find from the evidence that thestmotnre of plank destroyed or 
i»jnred was placed across the current of the origkial and nataral car- 
rent of the river, to obstract or prevent the nataral flow of the 
water and along said nataral channel, and that they mast acquit ' 
the defendant if they find from the evidence that such planks weve 
placed in the bank of the river to retain and fill up an opening in 
i»ch bank made by former freshets and inundations and to prevent 
the same results from future freshets or inundations^" This wa» 
refused. 

Heid, That the request should have been given, as the structure 
indicated was not a dam within the meaning of the statute. This 
structure was simply built to repair a defect in the river bank, and 
it was not even a part of a dam. The verdict was set aside and a 
mlU pro$€qui ordered entered as to the defeuaant, as he was entitled 
to acquittal on all the counts. 



Olitsb H. p. Obubv v$. William Buookina. 

e iMhM«d B to Mtacrito for Aanvte » patnit right, aad to gif* klo solo Ibr IfiSI^ mSar ta 
proniM UuU O wovld flod • muk to takt tbt tluuiM and poy tht araofOBt of the note ther*. 
Ibr. G IhUod to find o portj totaln tho iharea. B paid tbo notoi, witb tho knowledgd or 
O, ond Urooglit oait agaiott G. G coatnidod tbait the piomln waa void, vnSir thottatnto 
thatdodarta that OTary apodal prooUaa toamwar for tho dri>t, defhnlt,ac., of another 
•hall he Toid unltii In writing ; and aeoond that It waa Toid nndor tho prorWoaa of tho 
■tatnto respecting the aate of goode t>r the prioo of ISO or more. BeUt That the proMtoe 
waa not within either cftheaeatatnteo. JSMd cOm, That thoagh the pajmemt of tho note 
waa ToInntar7,G*i approval of anoh payment, waa an artmiwiim thai there waa noda ftna e 
lothonoCa. 



Jiganeialolilcctiontothodiargeof thoOonitdoesnotepmowitUnlhemle nqohrlng 
menta of error to he ipecAaL 

Error to Oakland Circuit. 

Opinion fry G EAVES, J. — ^Brookins sued Oreen to recover duna- 
ages for breach of a verbal contract. The entire evidence was given 
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«nder the tm> tpeoial oounta The first Btated that Oreea chuiiiwd 
to have an interest in a hay fork patent, and was about to organ-ise 
a company for the parpose of dealing in the fork and in rights un- 
der the patent, and promised Bnx^ins that ia consideration that he 
would become a member of the company, and take two shares at 
4250 each, and in payment therefor give his promissory note, such 
«hares should not cost him anything, and that he, (Green,) as soon 
as the company should be organised would find a man who would 
buy the shares and take them off Brookins' hands and pay him the 
amount of the note, and that Brookins should not be pat to any 
«ost or expense on account nf the shares or the note. It is then 
averred that Brookins, confining in Green's promise, did subscribe 
for shares, gave his note for $500, etc., and that Green refused to 
find a man to take the shares and pay the amount of the note, and 
that Brookins had been required to pay it, and had so done, etc. — 
The second special count was substantially like the first, except that 
the agreement on the part of Green was laid as a promise to Brook- 
ins to indemnify and save him harmless from all damages on account 
of the note, if he should give it. * 

The requests of plaintiff raise two questions under the statute of 
frauds. Plaintiff insists, first, that the contract between the parties 
being wholly verbal, was void under that provision that declares 
every special promise to answer for the debt, default, or misdoing of 
another person, shall be void unless in writing ; and second, that it 
was also void under the provision respecting the sale of " goods, 
wares and merchandise for the price of $50 or more." The promise 
in this case, by Green, as alleged in the declaration, was not col- 
lateral, not an undertaking in relation to the doing or misdoing of 
any third person. It was a promise by Green to Brookins to find 
some one to take his place as member of the company, and to save 
Brookins from expense and damage in consequence of becoming 
shareholder, giving his note, etc. 

Held^ That a promise of that description is not wiUiin the stat- 
ute 

ffeld aiio^ That the agreement by which Green was to find a 
man to take stock to be thereafter credited, in a company to be 
thereafter organized, was not an agreement on the part of Green to 
buy goods, wares or merchandise, within the meaning of the statute. 
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The sixth error raises the objection that this paymeDt of the 
note, or part thereof by Brookins was Tolnntaiy, aad, therefore, not 
eyidence of damage under the agreement of Oreen to indemnify him. 

Held^ That this position is rendered untenable by the circani- 
f^tance that the note was taken up by Brookins with the knowledge 
and approbation of Green. When Oreen approred of the payment 
he virtually admitted to Brookins that there was no ground for refu- 
sing, and if there was none, he had no defense on the ground of pay • 
Bient without coercion. 

There was a general objection to the charge of the Court to the 
jury, but without specifying in what particulars it was objectionable. 

Heldj That this assignment does not oome within the rule which 
requires every assignment of error to be special ; furthermore, that 
the advice to the jury was quite as favorable to the plaintiff as the 
Liw of the case would justify, and as there are no errors iu the same, 
the judgment of the Circuit Court must be affirmed with costs. 



»<•»■< 



The Atlas Mining Coupant ts. Jambs R. Johnston. 

It w Qo ground of <»iTor thnt the Court ii more cftotioua and etrlct in aecnrlBgaa imputlal 
Jury than t\w law nctuAlly requires, and for this porpoee the Courts maj rvrj properly n>- 
J«ct a jnroron aiBTonnd which would not be strictly sufficient to sustain adiallen(0 for 
CBuae. 

Error to Keweenaw Circuit. 

Opinion Inj CiiRiSTiAXCY, J. — ^The first three alleged errors re- 
late to the setting aside of two jurors by the Court and the ex- 
cusing of a third. After the jurors had been drawn, plaintiiFs 
counsel asked one of them whether he was a brother to defend- 
ant, to which he replied in the affirmative ; also whether he had 
talked with his brother about the case, to which he replied, 
*' Last night I spoke to him about it, but he would give me no 
answer." The Court thereupon set him aside, plaintifTs counsel 
not asking it. Another juror was asked by plaintifi's counsel 
whether he had any bias or prejudice in favor of either party, to 
which he replied, "I have formed some opinion," whereupon the 
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Coart, without any objection from either part j, set him aside. 
Another juror called in the place of the latter, stated to the 
Court that he did not understand the English language, and the 
Court, remarking that from previous intercourse with said jn. 
ror he knew that he was deaf and did not sufficiently under- 
stand the English language, excused him. No challenge or ob- 
jection was taken by either party. Defendant's counsel, how* 
ever, claims the right to examine all the above jurors as to 
their competency, but was prevented by the Court in the man- 
ner above staled. Defendant insisted that he was entitled as a 
matter of right, to have the case" tried by the twelve jurors 
first drawn, and not challenged peremptorily, or challenged for 
sufficient cause, and the challenge sustained, and that there was 
not only no challenge, but no sufficient ground for a challenge 
for cause. He relied upon section 4392, C. L., which provides 
that ^' the twelve persons who shall appear as their names are 
drawn and called, and shall be approved as indifferent between 
the parties shall serve, and shall be the jury to try the cause.'* 

Reldy That this statute will not bear the construction thus 
put upon it. It would take from the Court the power to ex- 
cuse a juror, however urgent the cause. The first two jurors in 
this case may be properly said not to have been approved as in 
different between the parties. It is no ground of error that the 
Court is more cautious and strict in securing an impartial ju- 
ry than the law actually requires, and for this purpose the 
courts may very properly reject a juror on a ground which 
would not be strictly sufficient to sustain a challenge for cau^e. 
As to the juror who did not understand the English language, 
it would have been highly improper for him to sit in the cause, 
although unchallenged. 



» <#> * 



William N. Osman v9, Nathaniel Traphagbn. 

In July, 1847, A and B, aa Admlnistraton of an estate, are lioeneed to sell two parcela of land 
A gaTe the bond and took the oath required by law, but B declined to qoaliiy. A eold the 
two parcels together, Jnne 17, 18M, and made hie report of sale which waa oonflnn«d 
Jnne4« 1M9, A ezecutvdadeedte thepurcbaier and receired the laat of the pufVbtte 

2 
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money. Sobseqaently both wlm iniftrmton ftled their Aocounts which were allowed. la 
• suit in ejectment by tlie heir of decadent ajpunet one holding by nwu convcyiuiGoe on 
der the •dminl«tnitor*e inle, Bddf 

1. The omifliion to mU in pnrcels wm • mere IrregalArity, not to be nt tacked collaterally. 

2. The itatute doea not require the pnrchaae money to be paid before the deed ia given. The 
adminiatrator may give credit for not more than thi-«e yean on three-fonrtha ef tlie par* 
chane money. 

3. Tlie ominiou to give a deed within one year from the date of order oi eale canmit be nr^eA 
agaiuet the title. 

4. The non-Joinder of the administrator, who failed to qualify, id the sale and conveyance can 
nut be urged against the title. 

Error to Oakland Circuit. 

Opinion hy Ohaves, J. — This was an action of ejcctuiCDt b^ 
Traphagen to recover two separate parcels of land in Oakland 
County. The case was tried without a jury, and the facts found 
that in September, 1846, Nathaniel Traphagen, the &ther of defend- 
ant, died seized of the land, leaving Mary Traphagen, his widow 
and the defendant, his son and only heir. Letters of administration 
were issued to the widow and to Abraham A. Traphagen, the father 
of decedent, who regularly qualified and entered upon the trust, and 
continued in •ffice until the estate was settled. The land in ques- 
tion was appraised at $100, and demands allowed by the Judge of 
Probate, acting as commissioner, against the estate to $477 Gl. — 
Afler deducting the authorized allowances no personal property re- 
mained to pay the debts, and the administratrix and administrator 
applied in November, 181:7, fur a license to sell the real estate, 
which was duly granted in July of that year, and which directed the 
order of sale of the several parcels. The administratrix refnsed to 
proceed any farther in the matter of sale after the obtainment of 
the license, whereupon the administrator went on and gave the re- 
quired bond and took the oath, advertised the premises to be sold at 
a specified and proper time and place, and sold the two parcels at 
one bid, subject to the widow's right of dower, to Margaret A. 
Miller for $225. This sale occurred June 17, 1848, the widow theu 
residing on the premises and by her attorney forbidding the sale — 
Two days thereaflcr the Judge of Probate duly confirmed the sale, 
and on the 4th of June, 1849, the administratorconveyed the prem- 
ises to the purchaser, and received the last of the consideration 
money. The administrator and administratrix filed their accounts 
with the Juclj^e of Probate, by whom they were allowed, Subse-^ 
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quently Margaret A. Miller, the purchaser, and her husband, con- 
veyed the premises by warranty deed to the said Abraham H. Trap- 
hagcn, who afterward, by like oonvcyonce, transferred them to plain- 
tiff, he being a purchaser in good faith for valuable consideration, 
and with no actual knowledge of the alleged &ct8, and he was in 
possession, claiming title when and before the suit was commenced. 

The Court below, found as a matter of law, that the execution 
of the deed was defective, because only one of the administrators 
signed and executed it, wherefore it was a case of defective execu- 
tion of a power which could not be remedied on the law side of the 
Court. Judgment wns accordingly given for defendant. 

The defendant insists that the sale was irregular and void ; first, 
because the sale and conveyance were by only one of the two repre- 
sentatives, when the license was given to two ; second, because two 
separate and distinct parcels wore sold at one bid ; third, because 
the sum bid was not paid in full before the deed was given ; fourth, 
because the deed was not delivered within a year from the sale. 

nM^ That if the two parcels were sold together, the sale was 
not made void thereby. That fact went no farther by way of im- 
pairing the sale than to make it voidable at the instance of some one 
aggrieved, and in a direct porceeding in the Probate Court or upon 
appeal. The omission to sell in parcels will be treated as a mere ir- 
regularity which cannot be resorted to to invalidate the sale when 
attacked collaterally. 

Hehl alsOf That the statute docs not require the purchase money 

to be paid before the deed is given. The administrator is allowed to 

give credit for not more than three years on three-fourths of the 
purchase price. 

Held fnrthfr^ That the omission to give a deed within a year 

from the order cannot be urged against the title. That question is 
settled in Howard vs. Moore ^ 2 MirLy 226. 

Held further^ That the non-joinder of the administratrix did 

not ni^lify the sale. She never qualified in reference to such sale, 

and therefore could not act. The sale was that of the administrator, 

and he was the only person eompetent to make it. It was duly con* 

firmed by the Probate Judge, who in such confirmation passed upon 

the question of its legality. 

The judgment must be reversed with costs and a new trial or- 
dered. 
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Hknrt Stbwart vs. Ths People. 

Tk» m«rt bet that a Joior fntertaiiii the belief that the crime with which the napondent ia 
■ociued hM been oommitted by aome one, without any belief at to the gnilt of the aocnaed 
1> not a good groond for challenge* 

Thoii^ aa a geoeiml rule, after an attempt Impeach a witnets by abowing that he has made 
itatementa out of Court Inoontietent with thoae ewom to, hie testimony cannot be eup, 
ported by the teatimony of witneaaen who ahow that on other occaaiona hia aocoant ct the- 
tranaaction oomaponded with that giTon in Court, yet a Circuit Judge laallowed a rraaon 
able diacretion In aoch caaea, and the exerdae of that diacretion will not be aetaaide or in 
leilbred with except in a clear caae of abnae. 

The fhct that a respondent oonaenta to a aealed yerdlct doea not preclude him fh>m the inciui- 
riea that would otherwlae be admiaaible in polling the Jury. 

A Juror waa aummoned aa a taleaman. After verdict, on a motion for a new trial, the question 
aa to thia Juror'a competency waa raiaed, on the ground that hia name did not appear ou 
the aaaesBment roll. Mtld, That the atatute doea not render one incompetent to act aa a 
juror becauae he ia not aaaeawd for taxation. 



Error to Bay Circuit. 

Opinion by CooLKY, J. — A juror named Parmelj ww chal- 
onged and the challenge overruled. The challenge was not based 
upon the ground that he had any bias or prejudice against the pris- 
oner, or that he had formed any opinion, or received any impreesion 
ot' the prisoner's guilt ; but it had for its sole foundation the juror's 
belief that the crime charged had been committed by some one else. 

Jleldj That there was no error in this ruling. The rules on this 
subject must be reasonable. An intelligent jury is as important to 
a correct conclusion as one free ^om preconceived impressions; but 
it would be impossible in a great many eases to summon twelve men 
of intelligence who were in the habit of avaUing themselves of the 
information on public affairs to be obtained from the usual channels 
who would at the same time be free from any opinion regarding the 
commission of the offense. 

Held, further^ That the objection, that the loss of the Chicago 
letter, mentioned in the record was not sufficiently established to ad- 
mit of the introduction of parol evidence of its contents was not 
well taken. 

The most important question is whether the letter itself, if pro- 
duced would have been competent eridence. The writer of it was 
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the principal witness against the prisoner, and had testified to a oon- 
verpation had with him in Chicago, in which the prisoner made state- 
ments in regard to his participation in this offence. On cross-exam- 
ination he was asked whether he did not have a conversation with 
Edward O'Connor, Robert McKinnej and Michael Kilduff, on the 
morning during the examination of the prisoner before the Justice, 
in which he told them that the prisoner was not the man with whom 
he had the conversation at Chicago, and he replied in the negative. 
He stated, however, that McKinnej, Kilduff, and one Hamilton, 
were his bail on a criminal charge pending against him when Stew- 
art was arrested, and that O'Connor, Kilduff and McKinnej came to 
his house and told him if he gave evidence against Stewart thej 
would throw up his bail. He did give such evidence and was sur- 
rendered bj his \sL\\ as thej had threatened. These three persons 
were then called bj the defense, and testified that the witness did 
saj to them at th^ time inquired about, that the prisoner was not 
the man with whom he had the conversation in Chicago. In replj 
to this the prosecution claimed the right to put in evidence the let, 
ter in question, which was written bj the witness in Chicago to his 
brother in Baj Citj, after the time of the alleged conversation with 
the prisoner in Chicago, and which spoke of the prisoner being there 
and said, " if jou want him, send word." The prosecution also 
offered to show bj the jailer that before the prisoner was arrested, 
and before there was anj talk of arresting him, the witness had 
made to him the same statement in regard to the conversation at Chi- 
cago which he had sworn to in Court. The Circuit Judge admitted 
thb evidence and the defense excepted. The question appears to be 
whether, after an an attempt to impeach a witness bj showing that 
he had made out of Court statements inconsistent with those sworn 
to, his evidence can be supported bj the testimonj of witnesses, who 
show that on other occasions his account of the transaction corres" 
ponded with that given in Court. 

Seld^ That if it were an established fact that the witness had 
made the contradictory statement the supporting evidence here 
offered was not admissible. But in these cases the evidence of con- 
tradictorj statements is not received until the witness has denied ma- 
king them, 80 that an issue is alwajs made between the witness 
sought to be impeached and the witnesses impeaching him. The 
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jury, therefore, before they ean determiDc how much the oontradic- 
tory statements ought to shape the credit of the witnesses are re- 
quired first to find from conflicting evidence whether he made them 
or not, and the question is whether upon an issue like this the evi- 
dence like that received by the Court below was admissible. It is 
impossible to lay down any arbitrary rule applicable to every case 
but there are some cases in which the peculiar circumstances would 
render this piece of evidence important and forcible. The Circuit 
Judge ought to be allowed a reasonable discretion in such cases; and 
though such evidence should not generally be received, yet his 
discretion ought not to bo sot aRide except in a clear case, such as 
did not exist here. 

The prisoner had consented to a sealed verdict, and one having 
been returned accordingly, he was precluded from the inquiries that 
would otherwise have been admissible in polling the jury, because of 
this consent. 

Held, That this ruling was erroneous. There is no safe ground 
for denying to the prisoner the same right to have the jury polled in 
cases where he consents to have a sealed verdict which is conceded 
to exist in all other cases. The juror is not estopped by his signa- 
ture to the sealed verdict from refusing his sssent to the verdict 
when returned in open court The sealed verdict is assented to only 
as a matter of convenience, and the prisoner has no reason to under- 
stand that he thereby waives any substantial right or deprives him- 
self of the privilege of determining, on the most conclusive evi- 
dence, that the verdict the jurors return is one which has the solemn 
and deliberate assent of all 

Another question raised was whether the Circuit Court erred in 
refusing to grant a new trial on the ground that after the verdict it 
was discovered that one of the jurors who was summoned as a talcs, 
man, was not named on any of the assessment rolls for the county 
either for the year in which the trial took place or for any preceding 
year. 

IfeU, That there was no error in such refusal. The statute 
does not render one incompetent to act as a juror because he is not 
assessed for taxation. The selection of persons to be returned as 
jurors is to be made from the assessment rolls ; but the qualifica- 
tions required are only those of electors, and when once returned 
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the oamea remaia in the box until others are required in their pla- 
ces, whether thcj appear upon the succeseivo a86ebj$nient rolls or not. 
Talefemen are to bo summoned from the bystanders in court or from 
the neighboring citizens, and there is no occasion for inquiring 
whether their names appear upon the at>scssmeut rolls or not. 
Judgment bcluw reversed aud a new trial ordered. 
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Wakner e(. al, vs. Slade. 



I ii oonpatiog time with referooce to the statute of limitMioot m Applied to actioM uiwn Jwlg < 
meots, held^ that the (Lty of entering the Judgment ehould be excluded. 



Catse made. 

Opinion hy Coolbv, J. — ^This action was brought on a judg- 
ment rendered in a court of record, March 15, 1859. It was com- 
menoed bj summons March 15, 1869, aud the question is, whether 
the action is not barred bj the statute of limitations. This stat- 
ute provides that every action upon such judgment shall be brought 
within ten years next after judgment was entered and not afterwards. 
If in computing the time, the day on which the judgment was en- 
tered, is to be included, then the action is brought too late, but, if 
that day is excluded, it is conceded that the summons was taken out 
in due season. 

This question has been very fully examined in the reported cases, 
and the courts have come to widely different conclusions. — 
The Court concur in the rule of Sir William Grant, in treat- 
ing the day of the action or event as a point of time only, and ex< 
eluding it altogether trom the coii.pututiou. This rule coincides 
with that adopted under rules of practice, which is always exclusive 
of the first day, unless the peculiar wording of the rule would in 
elude it. 

The decision of the Circuit Caurt is deemed correct, and its 
judgment is affirmed with cost^. 
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Hill vs. Robbins. 

Error to Oakland Circuit. 

The dcciflioD of this case at the Circuit is reported at length in 
1 Mich. Ntti Priws, 305. The judgmeut of the Court below is 
affirmed. 



FjSlfER vs. FOKBC8. 
Error to Oakland Circuit. 

The lUtnte against reaultlnK truita, appliM only to Ukmo cmw in which the il<»«d u tal((>n 
by a parly oth«r than the ono furnishing t1 • oonsidenition, iciVi the oonaaU 0/ the latter 

Opinion hif Coolby, J. — In the fall of 1854, complaioant resi- 
ded in Bennington, N. Y., on a parcel of land which he had pur- 
chased of the Holland Land Company, and on which he was then 
owing some $1,300, which he was unable to pay. The company had 
sent an officer to remove him from the premises, when one Stillman 
Goodenough, the complainant's brother-iu-law, intervened and suc- 
ceeded in obtaining two week's time in which to arrange the matter. 
He arranged with one Patchin to re-exchange for complainant's inte- 
rest in the property, an 80 acre lot in Milford, Oakland County, 
Mich. The deed from Patchin ran to Goodenough as grantee, and 
complainant does not seem to have objected to it. He took posses- 
sion, however, claiming the land as his own, and has since been in 
possession and made valuable improvements. 

Goodenough conveyed t|ie land, it seems, to his brother in 1855. 
on an understanding, as he claims, that the title should still be held 
by complainant. There have been several subsequent conveyances 
until defendant has got the title and claims to be a grantee for value 
and in good faith. It is, however, not claimed that he posi^esses any 
greater equities than did Stillman Goodenough, and the complain- 
ant's possession was notice of his title: Complainant now claims 
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that the coDveyance to Goodenough was against his wUl and in 
fraud of his rights and seeks to gain the title for himself, while de* 
fendant insists that complainant assented to the oonvejanoe, and 
that under our statute there is no resulting trust in his favor. 

ffeldj That the statute applies only to those cases in which the 
deed is taken to a party other than the one furnishing the considera- 
tion, toith the consent of th€ laUm^. From the facts which appear in 
this case it appears that Goodenough was acting in the interest of 
complainant and as his agent. He should therefore have had the 
deed made out to him or a trust clearly declared., so that it could he 
legally enforced. 

The decree was correct and was affirmed with costs. 
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O'Connor v$. Pabkkb et, al. 
Error to Wayne Circuit. 

SMtion 25, of the Bankniptoy Act, nukM oertoin paymtnti told, when mtds to prate • end> ' 
Iton, Ao. A being bMotvonti gave his note endonad by B to ncndltor. In ft mit ngainsi 
the endoner, Aid, that the note wae Tmlid, and wee not tobe trmted m njMyaMRtwUhio 
the meening of the Mt. 

Canton hy CooLXY, J. — ^This was a writ of error brought on a 
judgment rendered against O'Connor in the Court below as endorser 
of a note made by McKinney & Go. The sole defense was ihat the 
note was made by McKinney & Co., and accepted by the Parkers in 
payment of a precedent debt, with the knowledge on the part of all 
the parties that McKinney & Co. were insolvent ; that the giving of 
the note was with a view to prefer the Parkers as oreditors; that 
McKinney A Co. were soon after proceeded against and dechured 
bankrupts, and that by reason of these facts the note and endorse- 
ment were altogether void. The Circuit Court held these fiu^ to 
constitute no defense, and the Supreme Court affirm that decision. 

The argument of plaintiff in error was that section 25 of the 
Bankrupt act makes certain payments void when made to prefer a 
creditor or to defeat the policy of the act, and the giving of this note 
it^raft said was such a payment The Court, however, held oAer« 
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wiae, considering that the payments mentioned in the act were those 
whioh reduced the means of the debtor and diminished hb capability 
of paying his creditors ratably ; not the mere changing the form of 
an obligation from an account to a note. 
Judgment nlfirmod. 



Dbusk v$. Whbbler et. al. 
Error to Washtenaw Circuit. 

A entarNl into a wiitton agreemeot to exchmig* Undi with Um tnisteM of « Ghur^ tiM 
proper eon veyanoea to be made aa toon at the troeteee oonld get legal avthorit j to act. On 
the lame daj he gare Torbal permiaiion to the tniateee to enter npoo the land he waa to 
conT»y, and to Imlld ■heda« The fence waa eet back and ahedi bailt Some fifteen month ■ 
afterwards, A moTed back bla fonce bo aa to indnde the ehede, and the tmeteea, a taw di^ja 
latorremored the fenoe and took off the aheda, Ac. SM, That there waa no ri^t of pea>> 
•ewlon secured nnder thia contract for the exchange of landa. The whole matter waa ooa' 
tingPBt npon the locicty haring the right to act There wa^ no connection between the 
Ibnnal Uoenae and the written oontmct. Ilia rightiof the trveleea mnit have rented on the 
parol license, whateTer they may hare been, and a parol lioenee is revocable at any time. 

In actions of treapaas to lands it is proper to give in eTidenoe acts showing*the disposition witt 
whicn the^trespass is committed. 

Opinion by Campbell, C. J. — Plaintiff brought trespass 
against defendants for breaking his close and committing varioas 
grievances, including the removal of certain fences and sheds, 
and an imprisonment of his person. Defendants under the gen- 
eral issue gave notice of defense, and also of title in a Baptist 
Church of whioh they were trustees, and as such did the acts 
^u question. It appeared that the plainUff owned a farm ad* 
joining the church lot, and November 29, 1867, entered into a 
contract purporting to be with the trustees, whereby, as soon as 
the latter could get legal authority to act, plaintiff WM to deed, 
by warranty deed, to the church the lot they occupied, and a 
part of his adjacent premises, and the church was to quit-claim 
Co him the half quarter section, including the fiurm and church 
premises, and agreed to oocnpy the land deeded by him for 
church purposes, parsonages, sheds, <fec., to build their erec* 

tions at certain places, and not to sell the premise for wj 
other purposes ezoept lor farming. 
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On the same day plaintiff gave rerbal permission to build 
borse sheds on that part of his land which was ultimately to be 
conveyed to the church, and the parties set back the fence and 
began to prepare the land and had got the sills laid upon the 
ground when further work was suspended by reason of the 
cold. In April it was about to be resumed, when, according to 
plain tifTs proofs, he revoked his^'permission and refused to allow 
anything more to be done« The parties, however, went on and 
built their sheds. Some fifteen months thereafter, plaintiff 
moved back his fence so as to include the sheds, and a few days 
after the defendants took down the fences, removed the sheds, 
and committed the trespasses complained of. There were 17 
sheds and they were for the individual use of such as paid for 
them. 

The principal error assigned related first, to the rulings of 
the Court, touching the respective rights of the parties concern- 
ing the premises in question ; second) to the elements which 
might enter into the case as causes of damage. 

The Court below held that if the sheds were built by plain- 
tiff's permission for the uses contemplated, they and the land in 
front of them necessary for access were in the possession of 
the church, and plaintiff could get no lawful possession again 
except by voluntary surrender or upon legal process, and that any 
other taking of possession would make him a wrong doer. That 
the trustees might lawfully remove the fence, and take off the sheds 
without becoming trespassers. It was ^rther held that if the trus- 
tees entered the land and erected the sheds under or upon the condi- 
tions of the contract to exchange lands, which was afterwards re- 
duced to writing, then by the terms of that contract it was the duty 
of the plaintiff to tender to the trustees a deed of conveyance of 
the premises, so as to offer to perform on his part before taking steps 
to revoke the license or gain possession of the lands where the sheds 
were. 

Sisld, That there was no right of possession secured under this 
contract for the exchange of lands. The whole matter was contin- 
gent upon the society having the right to act. There was no con- 
nection between the formal license and the written contract. The 
rights of the trustees must have rested on the parol license, what- 
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OTer Uiey mtj have been, and a parol license is reroeabk at anj 
time. The verdict, finding the defendants treapassers moat rest on 
the absence or revocation of the license ; and, if revoked, it was be- 
fore the sheds were built, and the lapse of time between the revoca- 
tion and the trespass exceeded any possible term required by sesson 
or necessity to remove them, and whether they were liable for their 
value or not they were no less trespassers. The Court was not 
eaUed upon, therefore, to pass upon these proprietary questions.— > 
The case was thought not to be distinguishable from that of a li- 
cense to go upon Fair grounds or other places of lawful resort on oc- 
casions when they are in use for specific purposes. It was deemed || 
evident that the rulings of the Court were all made upon the as- 
sumption that the permission was lawfully connected with the writ- 
ten contract. The entire theory was based on insufficient grounds, 
and the rulings were erroneous. 

It was alleged as error that parol proof was admitted that certun 
of the defendants were acting trustees of the church. But the rule 
was considered settled that except for some pecular purposes, such 
evidence is sufficient. The Court could not try titles to office in , 

any such litigation as the present. I 

It was charged as error that testimony was excluded as showing I 

the disposition and spirit with which the trespass was committed 
and the malicious arrest of the plaintiff, to get him out of the way, 
while the trespass was to be consummated. 

On the argument it was admitted that these oircumsttnoes 
should have been shown, except as to the arrest of the plaintiff, 
which it was claimed, would have been a ground of action by itself 
and therefore should not have been considered. 

Hdd^ however, that the authorities dearly reoc^ise the right to > 

recover for such an injury done in connection with the wrongful in- 
trusion as an act of aggravation, in actions for trespass to lands.— 
The decision of the Court was erroneous in this respect. 

There was error also r^arding the question of costs. The stat- 
ute gives costs to the plaiiftiff, who recovers any sum in trespass, 
however small, where the title to lands or tenements, or a right of 
way, or a right by prescription or otherwise to any easement in any 
land, or to overflow the same, or to do any other injury thereto, 
shall have been put in issue by the pleading*, or shall have coma in 
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question on the trial of the canse. Both title and license were set 
p, and each is within the clear intent of the statute. 
Judgment reversed and a new trial ordered. 
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Grovier vfm Hall. 

An Miblniitrmtor who fkilt to inventoiy pmperty, knowing tho tame to bolons to the estate of 
thedeeedent, hot treftte the tame ae the property of deoedent'e widow, the Probate Judge 
•pproTing and allowing alleged equitable claimii in her IkTor, eqnal in amount to tfafe 
^alne of rach property, andallowlng the final account of the administrator and ordering 
and dieoluHrging him from liability on hie bond. Held, Tliat the a^lminietrntor oould not be 
heard to aay againat heirs and next of kin on Anal accountinji:, that a decision of this sort 
was unimpeachable. If he had po ieew ion of ftinds which he knew belonged to the eatate* 
or whioh he had won to belioTe so belonged, bin omisaion to jfXncm them on the inrenlory 
will not excuse him from accounting for thcro. 

agreement of juiy— >1>ect«ionby Court on the <n-i<tence prodncf<l Itofort Jury, irregular . 

Error to Maoomb Cirouit. 

Opinian by Gbavis, J. — ^This was an appeal by the plaintiff 
in error, as one of the next of kin and heirs at law of deoedent, 
from an order of the Jndge ef Probate, of June 9, 1865, allow 
iag the final account of Hall as administrator, and discharging 
htm from liability upon his bond to the estate. The parties agreed 
upon iasues which confined the accounting to certain bank stock 
whioh stood in the name of decedent, to moneys received by 
Hsll from the widow of decedent and to a claim of interest. 

These items were not put upon the inventory, and it was 
claimed by plaintiff in error that these moneys and the pro- 
ceeds of the bank stock, together with some interest, were as- 
sets of the estate, and were chargeable against Hall in his ac- 
count The respondent claimed that these effects were all 
treated as the property ef the widow ; that the Judge of Pro- 
bate had allowed $24,000 of claims against the estate, which 
were in equity the property of the widow ; and that the sup- 
posed assets in question were regarded as her own under the cir- 
eumstanoes. No commissioners were appointed to pass upon 
olaims, so far as can be gathered from the record, and the 
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Jttdge oi Probate performed the duties of eommiB8ionerB,and 
made the allowance now said to be in faTor of the widow. 

On the trial y evidence was given to show that the widow and 
administrator were brother and sister ; that after her husband's 
death the widow delivered to her brother some $1,400, of 
which $1,000 was taken from the private trunk of decedent ; 
$200 received from a debtor, and the residue was derived from 
a sale of bank stock. Also, that the administrator knew 
whence these .securities came, and that, on their receipt, he 
gave to the widow securities running to her individually, and 
which are still unpaid. 

Respondent gave evidence tending to show that in June, 
1851, the Probate Judge allowed claims against the estate in 
favor of several parties, for the benefit of the widow to the 
amount of about $200 ; that the widow had treated the moneys 
as her own, and had lent them to respondent on securities run- 
ning to herself ; that plaintiff in error knew of such dealing, 
and of the source from which the funds were derived, and as 
agent of the widow, had collected interest on the securities 
given to her. To rebut this, plaintiff in error offered to prove 
that he had not collected anything on said securities since com- 
ing of age, and that the claims allowed against the estate were 
purchased with the proceeds of the estate by the administrator, 
mnd assigned to the widow without his knowledge or consent. 

This evidence was excluded on objection by defendant in er* 
ror, that the award of the Probate Judge could not be im. 
peached. jETc/c/, That the administrator could not be heard to 
say against heirs and next of kin on final accounting, that a de- 
cision of this sort was unimpeachable. If he had possession of 
funds which he knew belonged to the estate, or which he had 
reason to believe so belonged, his omission to place them on 
the inventory will not excuse him from accounting for them and 
he cannot defend himself on the ground that he had regarded 
them or treated them as lent 

The jury were sent out below to find a verdict. While they 
were gone defendant in error moved the Court to decide the 
case without a jury, on the ground that the issues were by law 
properly triable by the Court alone. The jury disagreed and 
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the Coart refused the motion. Afterwards, and apon the evi- 
dence before the jnry. the Court affirmed the order of the 
Judge of Probate. The parties consented that the evidence 
need not be retaken. Ihldy That the Court should have empan- 
neled a new jury, the case involving issues of fact, as well as of 
law. 

The order of the Circuit Court affirming that of the Pro- 
bate Judge, was reversed with costs and a new trial ordered. 



-» «#» < 



Thb Pxoplk v9. Johb. 

The Court will tiiln JndicUl notice ae to who is Depntj Auditor Geaeral ; waA hie endoraenieBt 
on e County Treaeurer'e bond of the woxde, ** Official bond of H. Johr, County TrMSurer 
of St. Clair County, tothe Auditor Genenl, 1865 and 1866. $20,000. Recorded and filed 
May 30, 1865. 8. D. Bingham, Deputy Auditor General,** will be heldaaan acceptance and 
approval by the Auditor General. 

A County Treasurer neglected to hare his bond approTed by certain oflloeni indicated by stat- 
ute. On a luit on the bond in behalf of the People, to recover the proceetb of tales for 
deltequent taxes, JSfeU,That the Treasurer, who on the iUth of the bond was allowed to 
make the sales and secure the money, and his sureties, could not afterwards be heard to 
make the ottjection that the bond executed by tb<tm and accepted by the Auditor General, 
was not approved by the oiBoers required by statateu The additional precautions provided 
were intended solely for the benefit of the State, not at all for the benefit of the defendant 
or his sureties. 
t 

Error to St Clair Circuit. 

Opinion hy Christianoy, J. — This was an action of debt 
brought in the name of the people against Johr and his sureties, 
on a bond given by Johr, as County Treasurer of St. Clair 
County, to the Auditor General, conditioned for accounting for 
all moneys paid to him for sales of lands for taxes at the annual 
tax sales in said county. The declaration alleges the non-pay- 
ment of $7,490 88 received for the sales of 1866. It was ad- 
mitted that he had that amount in his possession November 2, 
1866. 

The bond appears to have been approved by one Circuit 
Court Commissioner of said county, and this approval only was 
alleged in the declaration. There was no approval by the Pros* 
ecuting Attorney or other commisaioner, nor was there any ex- 
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press approval by the Auditor General vpon the bond, but it 
contained the following endorsement : '' Official bond of H. 
Johr, Treasurer of St. Clair County, to the Auditor General, 
1866 snd 1866. $20,000. Recorded .and filed May 30, 1865.— 
S. D. Bingam, Deupty Auditor General.'' 

On the trial the bond was first admitted, subject to objeo* 
tion. Defendant then offered to show that Johr had been 
robbed of the^money, which offer was rejected by the Court — 
The bond was then] excluded on the ground that it was not 
executed and and approved accordbg to the statute. It was 
therefore held that the action could not be maintained, and this 
is the main question on the appeal 

It was, however, ttrst held that, so far as the purposes of this 
suit went, it must be considered that the bond had been deliv- 
ered. It would be fair to presume that, as the statute requires 
it before the County Treasurer sells lands, and this Treasurer 
did undoubtedly sell. Besides, defendant did not file any affida- 
vit denying the execution of the bond, according to Kule 79 
of the Circuit Court Further, it was held that the Court 
would take judicial notice that S. D. Bingham was Deputy Au- 
ditor General and that his endorsement had the same validity 
as if signed by the Auditor General himself. It also shows an 
approval and acceptance by the Auditor General himself 

It was admitted by the Court for the purposes of the case 
that, unless the bond could be treated as a statute bond, it 
should have been declared on in the name ef the obligee, not in 
that of the People. It was further considered that the Auditor 
General might have refused the bond without the approval of 
the officers above mentioned, and have ordered some person 
other than the County Treasurer, to make the sales; as between 
the County Treasurer and the People, it was probably his duty 
so to do. 

Ii was, however,' held that the Treasurer, who on the fiuth 
of the bond was allowed to make the sales and secure the 
money, and his sureties, could not afterwards be heard to make 
the objection that the bond executed by them and aeeepted by 
the Auditor General, was not approved by the officers required 
by statute. The additional precautions provided were intended 
solely for the benefit of the State, not at all for the benefit of 
the defendant or his sureties. 

Judge Cbristiancy examined the authorities upon the ques- 
tion and found that all sustained this view of the case, except 
an ill considered case in 6 Georgia. The bond was therefore 
ordered to be treated as a statute bond, the judgment of the 
Court below was reversed and a new trial ordered. 



p" 



PPLEMENT. 
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Abstracts of DecisioDS of the S^upreme Coart rendered at tbe 

April Term, 1871. 



Tenext vg. The Muskegon Booming Compant. 

Bill in oqulty difimisM'fl, it apfiearing that oompliUiiaiit has an adequate remedy at law. . 

■ 

Appeal from Muskogon Circuit. 

Opinion hy CuRiSTlANCY, J. — The bill was dismissed below 
upon demurrer, and the quest iou was whether it stated a case which 
entitled the complainant to equitable relief. June 1, 1869, Thodeu 
Newell owned some land purchased of the Unit<»d States, on the 
Muskegon River. He hiid platted the lands clear of the water and 
lea.sed the water privileges to the defendant company. The lease 
was to expire March 1, 1870, and defendants were in possession 
transacting their busines. June 1, the aforesaid Newell sold to com- 
plainant for $20,000, twenty-three lots fronting on the said river and 
extending to the center of the stream, subject to the public right of 
navigation. It was also subject to the lease, and complainant was 
entitled to the rents. Complainant in due season notified defend* 
ant that he should want possession of the leased premises as soon as 
the lease expired, as he required this part of the property for his 
own use, he having a steam saw mill in the immediate 'vicinity. — 
But complainant has been unable to get possession of the premises, 
as defendants persist in holding over \ so he has 100,000,000 feet of 
logs which he wishes to raft to his mill, but is unable to do so be- 
cause of the course of the defendants. Irreparable injury is 
charged and the complainant prays that the defendants may be de- 
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erecd to remove foreyer, and release to complainaDt ail claim and pre- 
tence of claim to said lands ; that complainant's titl'e may be de- 
creed free from the cloud created by such claims, that defendants 
may be enjoined from miing the lands, etc. 

Beidf That suppoaing the averments of the title to be true, no 
case requiring the interpot^ition of a court of equity was made out. 
The complainanant has a clear and perfect remedy at law. It is the 
oommon case of a tenant holding over aiter the expiration of his 
lease, and no reason is shown why the tenant cannot avail himself 
of the summary action given by the statute, and oust the defend- 
ants, or why he cannot resort to an action of ejectment. . If com* 
plainaut had proceeded at law, he might have obtained the auxiliary 
writ of injunction from the Court of Chancery to restrain the de- 
fendants from injuring his property, but there is no ground for ex- 
ercising original jurisdictiou. The Court considered that no case 
was ^made which warranted relief upon the ground of a cloud exist- 
ing upon complainant's title, nor did it consider the danger of irre- 
parable injury by any means as strong as charged in the bill. 

The decree of the Court below, dit^missing the bill, was affirmed, 
with ccsts. 



■ • ^ > < 



WaOEB V<. PfiCK. 

tr ft paper lappoMd to orawtltute « put of the bill of ezceptioni Is Dc«t iiicoipoimto4 
la th* body of tba Mil ai §i$Mi by the Judge, U most tppear by mtftiii of id«iitificatfaMi 
coBtainod la the bill that it was made a part of It by the Judge who wttled the 
bill of exceptiooe. 

Uader the act of 1869, to regulate the practice to charging Juriee^the reqnrate complied wtih 
or TOfoeed do not oonetitnte an integral part of the record to be returned on writof error 
independently of aiiy Mil of exceptions. The sUtute does not change the fonn or UDca 
of a bill of exception! or the mode of reriewing inatructiona. 

£rror to St. Joseph Circuit. 

Opinion hy Graves, J. — On inspecting the record it is clear 
that the assignments of error are all based upon supposed exceptions 
to refusals to charge as requested and to the charges given, while 
the return to the writ of error affords no ground lor the objection. 



1 
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The supposed bill of exceptions neither shows the requestn supposed 
to have been made or the charge which the Court ga7e, or sets ibrth 
any exceptions, or states that cither party ][>rayed instructions, ^or 
does it suggest that any other was made a part of it. It is true 
that there are two papers in the return, which seem to hare been 
wade as requests on each side, and the word *' refused'' is written 
against those for the plaintiff, and the word " given" on one for the 
defendiiut. But those papers and marks have no other authorisatiou 
than such as thoy derive from the circumstance that they are bound 
up in the returns to the writ. If a paper supposed to constitute a 
part of the bill of exceptions is not incorporated in the body of the 
bill as signed by the Judge, it must appear by means of identifica- 
tion contained in the bill that it was made a part of it by the Judge 
who settled the bill of exceptions. The papers in question cannot 
be considered as forming part of the bill of exceptions. 

//<?/(/, That under the act of 1869, to regulate the practice io 
charging juries, the requests complied with or refused do not 
constitute an integral part of the record to be returned on writ 
of error independently ot any bill of exceptions. The statute 
does not change the form or office of a bill of exceptions or the 
mode of reviewing instructions. Its purpose is to keep sepa- 
rate the functions of Judge and jury, to induce a reasonable 
measure of distinctness in charging, to perpetuate in permanent 
form the rulings of the Judge and to render more easy and cer* 
tain the settlement of bills of exceptions. 

Held^ Tiiat under the ciroumstances of the case, it not being 
dear that any good would be done, the Court will not allow the 
record to be withdrawn, for the purpose of amendment, and the 
judgment is affirmed with cos^s- 



» *#»< 



Perrt vs. Spbnorr. 

(Th'.a case IdtoItm the qnostioii of the Ri^IIcAtion of certain ptymenta, and the following ie j 
brief a atatttment as can well be nude, and hence the jmiadon of the nraal bead-noCe^ 
Rsp] 

Error to Saginaw Circuit. 
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Opinion hy Graves, J. — In this case the Court previously 
held that voluntary payments to the amount of the penalty of 
the bond would discharge it. The case now comes up from a 
second trial on an objection to the finding of the Court. Spen- 
cer, and George K. Newcomb were owners in common of a 
planing mill, and carried it on under the name of Spencer & 
Nowcomb. Spencer sold out his interest to Perry, who gave 
his bond to Spencer in the sum of $G,()00, hy the conditions of 
which he was to pay or cause to be paid the debts, liabilities 
and claims against the former firm of Spencer & Newcomb, and 
indemnify Spencer against them. Perry <fc Kewc.omb continued 
the business for a short lime, when Perrv bought out New- 
comb on the same terms on which he had bought out Spencer. 
Perry at different times paid a large amount of the dtbls of 
Spencer and Newcomb, and a considerable portion of the 
amount was paid during the continuance of the firm of Perry 
4&; Newcomb, some of which was in cash, but the printnpal 
part was in notes of Perry & Newcomb. Before the notes ma- 
tured, the sale from Newcomb to Peiry took place, and by the 
arrangement between them, Perry assumed the payment of 
these notes and subsequenllj paid them. The debts .^f Spencer 
ifc Newcomb, paid by Perry in cash up to the time when ho pur- 
chased Newcomb's interest, were charged by him to the firm of 
Perry & Newcomb. The right to recover was made to turn, in 
the court below,upon the effect to be given to the payments by 
Perry which were charged in the books to Perry & Newcomb. 
If the whole sum of these payments was reckoned against the 
bond, then it was admitted that the bond was satisfied. But de- 
fendant in error contended that, as the sums so paid were 
charged in the firm books of Perry <fc Newcomb, they were in 
effect payments by that firm, and that, as against his bond, 
Perry could only claim the half of such payments and the Cir- 
cuit Judge so ruled. 

Ilehl^ That this was error. 

Perry's agreement was to take up or cause to be taken up 
the debts of the old firm to the amount of $b,000, and it was 
not material to Spencer from what source he obtained the 
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means so to do. The arrangemen ts between Perry and New- 
comb were matters for their consideration. 
Judgment reversed and a new trial ordered. 
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McGraw vs, Schwab. 

A writ of eartiorari brings op for review qaostions of Uw only. 

Error to Wayne Circuit, 

Opinion btf CilRiSTlANCY, J. — Defendants in error brought suit 
in a Justice's Court against plaintiff in error for certain liquors aU 
leged to have been sold to him at Chicago. Defendant below 
pleaded the gejieral issue and gave notice that he would prove that 
the liquors were sold in Michigan and that the sale was void under 
the 8t4itute. The jury found a verdict for the defendant, and the 
cause was removed to the Wayne Circuit by writ of certiorari. 

The only question complained of in the affidavit for the writ is 
that '* the judgment is erroneous, for the reason that the testimony 
given on the trial demanded that a verdict for damages should have 
been given in favor of the plaintiffs and against the defendants."— 
There w?is no question of law raised ; questions of fact were only pre- 
sented upon the weight of the evidence, which had already been 
pus.sed upon by the jury, and upon the writ of certiorari only questions 
uf law could be tried. 

The Circuit Court had therefore no jurisdiction to review the 
cause either upon the facts or the law, and, therefore, no power to 
alter the judgment, and the judgment should have been affirmed or 
the case dismissed with costs. But in fact the judgment was re* 
versed and a judgment rendered for the plain tiffis for the amount 
which, in the opinion of the Court, they ought to have recovered, 
and this in direct opposition to the finding of the jury. 

This was clearly erroneous. The judgment of the Circuit Court 
must be reversed, that of the Justice must be affirmed, and the plain ' 
tiff in error must recover his costs in both courts. 
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WxTHEftBXS M. GrSBN e# a/. 

mMn a person actfng in itood lUth rata timber ttom liinds, sappodoi^ te bw* risht so C» 
do, and by his labor and the expewlitara of mooej manufactores it into articlee of n«cb 
givatar Talne than the timber, ho acquire* each a property in the timber thoa 
ooQvevted, it caanot be nchimed by thetreea. The remedy of the owner it by an actioa 
of treepank 

A mere IJoeneoto enter upon huMt and cat timber dofa not conli^r a legal right tod» 
io ; but it nererthelen protecU the Wceneee eo Atf ae he ba> acted nnder it before 
nvocatloa, and the protection doeeaot depend opon the fene, bnt npon what haa bee» 
done, baring proceeded by caoeeiftt. 



f 



Error to Bay Circuit. 

Opinton fy Coolet, J. — The defeDdauts in error replevied of 
Wetherbee a quantity of hoops wliich he Biade from timber cut 
upon their land. Wetherbec defended the replevin suit upon 
these grounds : First, he claimed to hare cut the limber under » 
license from one Sumner, who was formerly tenant in common of 
the land with Green, and had been authorized by Green to give 
such license. Before the license was given, however, Sumner had 
sold his interest to Camp and Brooks, the co-plaintiffs with Green, 
and had conveyed the same by warranty deed; but Wetheibee 
claimed and offered to show by parol evidence that the sole purpof e 
of this conveyance was to secure a pre-existing debt from Sumnert 
to Camp and Brooks, and that consequently it amounted to a mort- 
gage, leaving in Sumner under our statute the usual right of a mort- 
gagor to occupy and control the land until foreclosure. He alfo 
claimed that the authority given to Green by Sumner had never 
been revoked, and that the license given would be good against 
Green and constitute an effectual bar against the suit in replevin, 
which would fail if any one of the plaintiffs was precluded from 
maintaining it. 

But if the Court should be against him on this branch of the 
ease, Wetherbec claimed further that replevin should not be main - 
tained for the hoops, because he had cut the timber in good faith, re- 
lying upon a promise which he had supposed proceeded from the 
parties having the lawful right to give it, and had by the expendi- 
ture of his labor and money converted the trees into chattels im- 
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tneowly more valuable than thej were as they atocd in the forest, 
and thereby he had made such chattels his own. And he offered to 
«how that the timber was worth t25, while the hoops were worth 
«ome $700. He also claimed to have known nothing of the Sumner 
assignment. The evidence offered to show these facts was rejected 
by the €ouit and plaintiffs obtained jtid^^ent 

The principal question involved in the case was : Has a party 
who has taken the property of another in good faith, and in reliance 
upon a supposed right, without any intention to commit wrong, has 
by the expenditure of his money or labor, worked upon it so great a 
Iraosfbrmation as that which this timber underwent in being trans* 
formed from trees to hoops, acquired such a property therein that it 
cannot be followed into his hands and reclaimed by the owner of the 
trees in its improved condition. 

The authorities were examined at length, and the Court conclu- 
ded that the Judge below had erred in rejecting the testimony 
offered. That the defendant had a right to show that he had manu- 
liactured the hoops in good faith and in the belief that he had the 
proper authority to do so ; and, if he should succeed in making that 
showine:, he was entitled to have the jury iustructed that the title to 
the timber was changed by a substantial change of identity, and 
that the remedy of the plaintiff was an action to recover damages 
for the unintentional trespass. 

On the other points the Court did not entirely agree with the 
plaintiff in error. It was not deemed important that the deed from 
8umner was intended as a mere security. Sumner would have a 
right of redemption, but it does not follow that he would have been 
entitled to possession and to all the other rights of mortgagor in 
courts of law. Where the deed is absolute in form the purpose 
generally is to vest in the grantor a larger power of control and dis* 
position than he would have by statute under an ordinary mortgage* 
Perhaps the statute, which forbids ejectment by mortgage before 
foreclosure, was not intended to reach a case of this description. — 
The Court thought that the mere circumstance of the sale of Sum* 
ner's interest did not operate in law as a reservation of the authority 
previously given to Sumner to sell the timber. Nor was it neccs* 
sary that the license given to Sumner by Wetherbee should be in 
any particular form. ' A mere license to enter upon land and cut 
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timber does not confer a legal right to do so ; but it neyerthe1e$» 
protects the liceDsee so far as he has acted under it before reTocatioOr 
and the protection does not depend upon the form, but upon what 
has been done, having proceeded by consent. HowcTcr informal the 
consent may have been, the land owner cannot be allowed, by after- 
wards recalling it, to make the licensee a trespasiscr for what he ha» 
done in reliance upon it. 

Judgment reversed and a new trial ordered. 



» • ^ 9 n 



Stockwell v8. The Township Board of White Lake. 

Istermt of Township Clerk In a matter upon which tb« Township Itourd an> to tak» 
actiou, diaqualifles snch Clerk from sitting «s » member of lb« Board, while such action ia 
being 



Certiorari to Oakland Circuit. 

Opinion hy GRAVES, J. — The writ brought up the proceedings 
of the township Board of White Lake for the removal of the plain- 
tiff in error troni the office of moderator (»f school dibtrict No. 4 in 
that township. Some proceedings had been held there looking to- 
wards the erection of a new school house, and it was claimed by 
some and denied by others that a rated rcsolutiou had been passed 
to that effect. William B. Stockwell and a Mr. Worden were ap- 
pointed a building cummittee.and made a contract with Charles Por- 
ter to build the house, and with Mr. Barwell to lay the foundation 
wall. W^m. B. Stockwell afterwards drew two orders in favor of 
these gentlemen upon the person having the school funds and the 
plaintiff in error, as moderator, was requested to countersign them. 
He refused to do so, alleging that the payees had no right to the 
money. August 8, Wm. P. Stockwell filed a complaint to the town- 
ship Board against the plaintiff in error, for persistently refusing to 
discharge the duties of his office. Porter was Township Clerk, and 
notified the plaintiff in error that the Board would meet at his office, 
August 10, to hear and determine the complaint. They met, but 
had but three sitting members, of whom Porter was one. Plaintiff 
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ia «*rror objected k) him, but the Board proceeded and determined 
that he should be removod, 

Ilehl^ That Mr. Porter was interested in the questioBS to be de- 
termined, and wa8 therefore not a competent person to sit upon the 
Board. Its proceedings were quashed, and the plaintiff in error 
was giren his costs. 



» ♦ 



JossKLYN ^.^ McAlmster. 
Error to "Hill-id ale Circuit. 

Kvid^nr<> uf conduct and doclnratiuna as bearing on question of motive in an action for fiilae 
impriwnmeut. 

The .ludgro, wliile charging the Jiirj, read from a text-book, with a statement that he would 
Attenvards incorporate it in hi» written cbargt% Hfld^ not to be a ground for the 

leveraalof judgment. 

In caxpt) wliere arrests are made in civil actions, it is not neceshary tliat th« action for false 
impritioment nhou id be postponed until the termlsatlon of the otlier action; that rule 
holds good in regard to criminal arrest. 

The qneMtion of malice discussed — malice defined. 

Opnuonht/ Campbkll, C. J. — The action below was for false 
imprisonnaent and malicious prosecution, the injuries com- 
plained of being two successive arrests on what was claimed to 
be an insufficient showing in law. The case went to the jury on 
the counts for false imprisonment, and judgment was rendered 
for the plaintiff below, and was removed to the Supreme Court. 
The plaintiff below was allowed to show the temper and de- 
meanor of Josselyn when arrested in the present action, and 
gave proof of angry conduct and expressions on that occasion 
and subsequently. This evidence was introduced to show mo- 
tive in Josselyn at the time he made the affidavits for McAllis- 
ter's arrest some months before. Held, That such evidence was 
not proper for such purpose His declarations and admissions 
concerning the former tranaaction would be evii^enco against 
him and seem to have been received without objection. But the 
mere hict that he was vindictive and sullen when arrested has 
no bearing on his state of mind when he was causing some one 
else to be arrested. 
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There was evidence that some negotiations had been had 
through the medium of Mr. Cheever, one of the attorneys ol 
of Josselyn, in regard to a settlement of the matters out of 
which the arrests complained of originated. The Court below 
refused to admit proof of what Cheevertold Josselyn concern- 
ing that arrangement. Held^ That if mich evidence showed 
facts of snch a nature as to indicate that the party belie ving^ 
them may have acted upon them without improper motives and 
in good faith, it might bear somewhat upon the question of mal- 
ice, and should have gone to throw light on the spirit of the 
prosecntions. There was, however, no error in rejectins Chee- 
▼er^s account of the facts themselves, as the question ot malice 
does not depend upon those iacts. 

Held, That testimony as to Josselyn's information from his 
attorney as to the cause of McAllister's discharge was receiva- 
ble as bearing upon the spirit of the other arrest. The Court 
could not see any legitimate bearing which the instructions re- 
ceived by Josselyn from the company that employed him could 
have on any of the issues in this case. Nor could it justify thia 
arrest that Josselyn had been in the habit of procuring the ar- 
rest of others under similar circumstances. 

A question was raised below whether the charc^e was not en- 
tirely vitiated by the Judge^s reading from a text book 
with a statement that he would aftervrards insert it in his writ- 
ten charge. No specific objection was taken to this course, and 
the Court held it not gronnd on which a judgment would be 
reversed. 

The Couit having charged the jury that an action for mali- 
cious prosecution would not lie until that suit was terminated, 
directed the jury not to consider any of the counts except for 
false imprisonment, but refused to charge that no action would 
lie for false imprisonment before the termination of the suit on 
which the arrest was had. ITdd, That in cases where arrests 
are made in civil actions, it is not necessary that the action for 
false imprisonment should be postponed until the termination 
of the other action ; that rule holds good in regard to criminal 
arrest. 

As the requests to charge were made in writing and not 
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read to the jury unless granted, it is manifest that they cannot 
in any case have been misled by any refusal into mistaking the 
grovud ot the refusal. If the plaintifi' in error has not been 
deprived by such refusal of any instruction he was entitled to, 
he has not been damnified. If his requests were wrong or 
given as clearly in the language of the Court as in his own, he 
has not been damnified. The Court charged that there could 
be no recovery if the defendant below when he made his affida- 
vits had reasonable or probable cause to believe their state- 
ments were made in jrood faith, and that there could be oo recovery 
unless he was actuated by feelings of malice and explained probable 
cause »8 a reasonable gntund of suspicion, supported by circumstan- 
*\es sufficiently strong to warrant a cautious man in the belief that 
the party arrested is guilty of the offences with which he is charged. 
And malice was defined as an act done wrongfully and without rea- 
sonable excuse, but the court charged that if defendant before pro- 
ceeding, laid all the facts before his counsel and acted in good faith 
on the opinion of counsel, he was not liable. But if he misrepre- 
tsented the case or did not act in good faith, or did not believe there 
WU.S good cause to make the affidavit, he was liable ; and it was for 
the jury to determine whether he acted in good faith and honestly 
believed the statements in his affidavits to be true. 

Ifelff^ That plaintiff in error had no cause to complain of any of 
these charges. The Court was also right in holding that not mere 
uoniinal damages could be recovered, where there was an allegation 
Aud proof of special damage. The jury may give general damagcii 
in such a case, to be determined by the circumstances. 

Judgment reversed with costs, and a new trial ordered. 



» ♦ 



Parsons n, Dickinson. 

•t4<!ctloiM tak«« to testimooy before an offlcer taking adepoBiUoo, mrut ba roneeirad U tti« 
court in which sach dopo«ition is usod, if the paxtj would avail himself of tb« 
boaoflt of his objoctions. 

An indorser of a note though not lognlly notified of the dishonor of the same, will be deemed 
to hare waived the want of notice, where It I4>pears that he aubsequentlj stated that be 
ecpected and intended to pay the note. 

Error to Wayne Circuit. 
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Opinionhy Coolby. J. — This cause was cooimenced in a Ju»- 
tice^s Goort. The cause of action was an eD<]arsenient by Dick- 
inson of a note made by one Kibbee, payable at the First Na- 
tional Bank of DetrcMt. The defence was that detendant was 
never legally notified of the dishonor of the note. The Justice 
gave judgment for the plaintiff, wbic!i was reversed by the Cir- 
cuit Court, and the latter judgment comes np for review. 

Two alleged errors were considered : First, that the Justice 
erred in receiving evidence of the custom of the bank as to ma- 
king inquiries for the residence ol the indorsers when ihey 
were unknown to the officers to whom tlte paper was commit- 
ted for protest. Second, that the Justice trred in rendering 
judgment in favor of tlie plaintiff when there was no evidence 
in the case tending to show that proper steps had been taken to 
fix the liability of the defendant as endorser. 

When the note fell due the defendant was a resident of Ma- 
comb county, and the only notice received by him was one de> 
posited in the post-office directed to him at Detroit. On the 
trial the officer who protested the note was allowed to testify 
through hisdeposition, as to inquiries which he made concern- 
ing the defendant's residence, and also as to the diligence gen- 
erally employed by the bank in these matters. It does not ap- 
pear, however, that objection was made to this testimony De- 
fendant seems to have supposed that it was sufficiciit tor him to 
make his objections before the officer taking the deposition ; 
but this was an error. Objections taken before him are only 
for the purpose of reserving them for decision by the tribunal 
which is competent to pass upon them. No other rule would 
be fair either to the party offiering the evidence or to the Jus- 
tice. 

The Court did not enter into the discussion of the question 
of diligence, as they deemed another point decisive of the case. 
Defendant was not bound to insist upon his defence on the 
ground of the want of notice, but might waive it if he so ohose- 
It was proved on the trial that defendant, after the dishonor of 
the note, had an interview with the officers of the bank, and 
though he remarked that he had not received notice of its dis- 
honor, he said he exjoctod to pay it and wished the plaintiff to 
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get it from Kibhee. The defendant was sworn in his own be- 
half and did not deny this statement. With full knowledge of 
the facts the defendant recognized his liability. 

The judgment of the Circuit Court is reversed and that of 
the Justice afiirmed, the plaintiff to recover costs in both 
courts. 



»■■»■ 



Maguhrek vs. Beam. 

In im applii-atioD for a dfsaolutioD of an attachment, nnder the act of 1861, the i4>plicatl(m U 
siitttoieut so fur na rihowtng tide to the property in the applicant, if from itii terniA 
it would rea^ionably lie inferred thnt the projicrty 8till continued to belong to the applicant. 

In ati application to dt'wolve an attachment, under the act of 1861, the harden of proof is upon 
the plaintiff to show theexi»toncc of fitcts Jiiatirying the iasulngof the writ. 

C'rtiorari to Commissioner of Kalamazoo Circuit. 

Opinion hi/ CiiRisTiANCY, J. — This was an application made 
by Beam, the defendant in error, nnder the act of 1851, to a 
Circuit Court Commissioner of Kalama':oo County, for the dis- 
solution of an attachment issued from the Circuit Court of that 
county against Beam at the suit of Macumber. The first objec- 
tion was that the application presented to the Commissioner 
does not show by sufficient and certain allegations the right o^ 
the petitioner to the property attached. The allegation is cer- 
tainly necessary that the property of the applicant has been at- 
tached, but it has not been held that the application must^ contain 
an express averment that the property still belongs to tho appli- 
cant. The farthest the Court has gone has been to hold that when- 
ever it affirmatively appears that the property at the time of the ap- 
plication did not belong to the applicant, he was n it entitled to have 
the attachment dissolved in this proceeding. 

The case of Osborne vs, Rohhins^ 10 Mich , 277, contains a dic- 
tum from which the other allegation might be deemed necessary, 
but the facts did not call for any such decision. And the Court 
thought the application sufficient, if from its terms it would reason- 
ably be inferred that the property still continued to belong to the ap- 
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plicant. In this case the attachment is clearly stated. The prayer 
is that the attachment may be dissolved and the property restf)red to 
the applicant. This implies a contiuned ownership. 

The other question raised by the case was whether, upon the 
hearing before the Commissioner, the plaintiff in the attachment is 
to begin by showing good cause for its issuing^ or whether the de- 
fendant is to begin by showing the non-existeuce of such cause, and 
upon whom rests the burden of proof. Hdd, That the plaintiff is 
to begin, and that the burdin of proof is upon him to show the ex- 
istence of such facts as justified the issuing of the writ. 

There was no error in the proceedings, and the judgment was 
affirmed with costs. 



> *#» < 



Miller vi. Sweitzgr. 

A aod B HnaQlted nod Oeat C. A wm amwtM and tried — D not arrested. Od the trial the 
prorecntion offeri^ evideDco as to a certain wound inflicted npun C by B. ObjtHrtian was 
made that aa A waa proaecated alone and as it did not appear that there was any 
concert of action between A and D in making theamault, the eridenoe waa inadmiasiblo — 
Bdd^ That the proposed evidence Rhouldgo to tlie Jury. 

Error to Wayne Circuit. 

Opinion by Graves, J. — This was an action on the case by 
Sweitzer against Miller to recover damages alleged to have 
been occasioned by au assault and battery. Loss of business 
and the expenditure of money for medical purposes were 
charged. Plaint ifi offered evidence tending to show that he 
called at the grocery of Miller on business, when an altercation 
occurred between himself and Miller's wife respecting payment 
for some beer which she claimed he had purchased on a previ- 
ous occasion. Sweitzer on the stand testified that on bis refusal 
to pay Mrs. Miller she took his bat and threatened to take his 
watch. That he sought to regain his hat, whereupon Mrs. 
Miller threw him down, held him, and called to her husband to 
come and kill him if he did not give up his watch or pay for 
the beer. The defendant then seized him about the neck and 
struck him several blows, while Mrs. Miller struck him several 
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timeij in the head with a hatchet. The last evidence was ob- 
jected to as having nothing to do with Sweitzer. Dr. Granger 
was asked if he could tell how the wounds on the head were 
oaused, but an objection was taken on the ground that there 
was no evidence going to show that Sweitzer struck the blows 
on the head. The objection was overruled, and the witness sta- 
ted that the wound must have been made with a blunt instru- 
ment something harder than the fist. The questions in the case 
arose on the refusals ot the Court to sustain the objections to 
the admission of testimony. 

Plaintiff in error took the ground that as he was prosecuted 
alone, and it did not appear that there was anjr concert of ac- 
tion between himself and his wife, or that his acts naturally and 
ordinarily produced the blows given by his wife, the evidence 
resi)eoting her assauUs were inadmissible. The Court, however, 
held that the husband and wife were clearly, according to the 
testimony, engaged in the assault together, and that the whole 
evidence should go the jury, who were the judges of the facts. 

The judgment of the Circuit Court is affirmed with costs. 



> • ^> > * 



Tub Security Insurance Company of New York vs. Fat. 

A poliry of insurance had endorsed upon it as one of the clauses of forfeiture, the words, "If 
iiithout written consent heroon, there in any prior or subsequent Insnranoe, this policy 
shall lie void." Subsequently, and without giving notice to the company, an iniurance 
wus eflwted in another comiiany. A few weeks after the second insurance an agent of ths 
ccjnipany first insuring, residing at another place, endorsed on the policy, the words .*>»• 
"Other insurance to the amount of $4,000 is hereby permitted, December 7, 1867 " In a 
suit on the policy, Htld^That upon sound rules of construction tlie consent should have 
\n'pn ngned by the general agent at Chicago, witho it whose signature the policy was not 
to 1)0 Talid. The uu'signed consent cannot be sustained in the absence of the general 
agi>itt*8 signature, without distinct proof that it was made by some one who was in fact, or 
by their conduct might be fiiirly supposed to be authorised to bind the company in that 
wuy, or was recognized and acted upon afterwards so as to bind them by some sort of «• 
toi'pel. The policy became void if there was subsequent insurance without consent. And 
tlio actual consent given was not a oounent to a past insnrance, bat rather to one in the 
fuf.in*. 

Error to St. Joseph Circuit. 

0/7i'7ii'a7i &y Campbell, C. J. — ^Jndgment was rendered against 
plaintiff in error on a policy of insurance. The defence rested 
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on a forfeiture of the poHoj by failure to have certain addi- 
tional insurance c«niiented to, by endomement on the policy and 
on a failure to lurnish the prools required by tl)e terms of the 
policy. 

Inasmuch as measures were taken immediately after the fire, 
by the holder of the policy and the agent to ascertain the tacts 
and extent of the loss, and no formal proof ot loss seems to 
have been required by the ageot, the matter was properly left 
to the jury to find whether the former proofs had Dot been 
waived. 

The insurance was for $3,000. The policy contained, amonpf 
other clauses of forfeiture, one which declared that, " if without 
written consent hereon, there is any prior or subsequent insu- 
rance, this policy shall be void." The policy was dated Septem- 
ber 17, 1866, and renewed September 17, l^Gl. Up to the lat- 
ter date there had been no additional insurance The policy 
did not say who should sign the contract. 

October 22, 1867, Fay obtained a policy for S2,000 from the 
agent of a Detroit company. No consent was obtained in ad- 
vance, nor was any notice given ot it until December 7, 1867, 
when A. G. Martin, an agent ot the c^»nipany, residing in an- 
other place, wrote upon the policy the words, " Other insurance 
to the amount of $4,000 is hereby permitted, December 7, 18G7." 
The memorandum was not signed by any one ; but Martin 
swore that he omitted the signature by mistake. The evidence 
as to whether Betts, the regular agent, was informed of this be- 
fore the fire or not is conflicting. 

//e/f/, That upon sound rules of construction the consent 
should have been signed by the general agent at Chicas^o, with- 
out whose signature the policy was not to be valid. The un- 
signed consent cannot be sustained in the absence of the gen- 
eral agents signature, without distinct proof that it was made 
by some one who was in fact, or by their conduct might be 
fairly supposed to be authorized to bind the company in that 
way, or was recognized and acted upon afterwards so as to bind 
them by some sort of estoppel. 

The condition in the policy contemplates, too, that the con- 
sent to future insurance should be given in advance. The pol- 
icy became void if there was subsequent insurance without con- 
sent. And the actual consent ^iven was not a consent to a 
past insurance, but rather to one in the future It was further 
held that there was no evidence of the waiving of the written 
consent by the agent, Betts. Also that the company had the 
right to the instruction asked, that if there was any attempt to 
defraud the company by not complying with the conditions of 
the policy, the plaintiff could not recover. 

Judgment below reversed, and a new trial ordered. 



Abstracts of Decisions of the Supreme Court rendered at the 

July Term, 1871. 



BURCIIARD 1-8. FrAZEE. 

B. us thp agent of his wJfo, cuntractcU to sell a trart of land, reprosenting the same to contain 
514 (58-100 acres, to F, knowing there was not so many acres in the tract, for a certain snm 
per acre. The deed did not contain a warranty of quantity. F gave a mortgage to securo 
a part of the purchaw money. B subsequently became the assignee of the mortgagee.— 
In an action to foreclose (ho mortgage, Ileld^ That B be treated as vendor and 
mortgagee, and that the mortgagor may have deducted from the mortgage a proportionate 
amount on account of the deficiency in the laud. 

Whether a note given for accrued ii^crest on an obligation secured by mortgage is to operate 
as payment so as to detach the amount of such note fh)m the lien of th<f 
mortgage, discussed, and, in this case, Held^ That the lien as to tlie amount of such not4> 
was diijcharged. 

Where a mortgage debt matures, and the mortgagor in consideration of the forbearance of the 
mortgagee to foreclose, agrees to piiy a higher rate of interest than was 
first stipulated. Held, That the mortgage is as between mortgagor and mortgiigtwa lien t(» 
secure payment of such additional rate of intciest. 

Error to Wayue Circuit. 

' Opinion hjj Chrutiancy^ J. — The first question in this case is 
whether Frazer. the mortgagor, aud the other defendants who are 
purchasers from him are entitled to the deduction of S680 for tlio 
deficiency of twenty acres of land at $80 per acre. 

Held^ That the complainant acting as the agent of his wife who 
owned the land, in making the sale to Frazer, aud in taking the 
mortgage for the balance of the purchase price, and having since be- 
come the assignee of the mortgage, may, as far as related to this 
question, be treated directly as vendor and mortgagee. The sale 
was a sale by the acre very clearly. The proposition to sell was as 
follows, viz : 

" 514 G8-100. I propose to sell James TI. Frazer, my land in 
the town of Dearbon, 514 G8-100 acres, together with the house 
thereon, for the sum of $30 for each acre of land, aud 850 for the 
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house thereon, $4,000 to be paid ou the delivery of the doed, the 
balance to be aecured by mortgage on the saiue land, s^old with a stip- 
alation that the timber shall not be cut off only in just proportion to 
the payments made in one, two and three years, with interest annu- 
ally, one-third of the balance each year, and pay for one-half the ex 
pense of writings." 

The deed as drawn up did not contain a warranty of quantity, 
but it appears that the price paid was exactly in accordance with the 
proposition, $30 per acre for 514 68-100 acres, and $50 for the 
house, and that complainant knew when the deed was given and 
mortgage taken that the tract contained only 49468-100 acres, leav- 
ing a deficiency of 20 acres, and that he had in his possession the 
minutes of the survey which showed this deficiency, and that he also 
knew that from his representations to Frazer the latter supposed he 
was getting the whole quantity — 514 68-100 acres. The deed was 
surreptitiously altered by adding "more or less" after ihe description 
of the land before execution. 

Ifeldy That complainant in thus misrepresenting the quantity, 
and in making the sale to Frazer for a price corresponding to the 
larger quantity, was guilty of a deliberate fraud. Frazer, on discov- 
ering the deed might have sustained a bill for reforming the deed or 
for a deduction from the purchase price. He is equally entitled to 
the deduction in this suit for the foreclosure of the mortgage. 

The next question is whether Frazer's note of December 16, 
1866, given to Jas. F. Joy, who then held the bond and mortgage as 
trustee for Mrs. Burchard, for $1,497 62, the amount of interest then ( 

due and in arrear, operated as payment so far as the mortgage was 
concerned. 

Heldy That the mere giving of a note for accrued interest, with- 
out anything more to show the intent of the parties, might not have 
this effect ; but the bond and mortgage were drawing interest only 
at seven per cent, and the interest itself though due, was not draw - 
ing interest, as the claim then stood. The note was drawn with in- 
terest at ten per cent. Two important advantages, therefore, were 
secured to the creditor by tiiking the note — advantages which might 
well be supposed to outweigh the value of the mortgage lien for the 
same sum without interest, and the note created a new obligation on 
the part of the debtor, quite different from that secured by the bond 
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and mortgage. The course of action of the creditor shows the in- 
tention to detach this amount from the lien of the mortgage, and to 
treat the note as payment. In December, 1868, he took a new note 
of Frazcr for the interest accrued upon this not^e, and receipted that 
amount upon the larger note, and a judgment has since been recov- 
ered on the smaller note, though the amount is still unpaid. Maj 
5th, 1861), Frazer f^ntered into a written agreement to pay ten per 
cent on all the balance due on the bond and mortgage from Decem- 
ber 15th, 1857, when the whole became due. The agreement states, 
'' the amount to be ascertained to-morrow," and the accounts of all 
the payments and calculation of interest in pursuance of the agree- 
ment showing the amount due May 5th, 1869, as furnished in wri- 
tiujr to Frazer, credits this not<; as payment, thus : " Payment, I)e- 
ceuiber 15t.h. 1866. Frazcr's imtt^ ^1,4*J7 62," and the balance is 
made out on this basis, precisely a» if the amount had been paid in 
cash. There is no reason to duubt that this note was intended to op- 
erate aj* payment, or to detach and relieve that amount from the lien 
of the mortiKi^'c. 

The only remaining question is upon the validity and eifectof 
the special agreoineot made by Frazer with Joy, on May 5th, 1869, 
to pay ten per cent in{ere:<t from December 15th, 1867, when the 
whole sum not paid had become due upon the bond and mortgage. 
1 his agreement shows that there had been forbearance before its 
date, which was butfieient consideration for the agreement to pay the 
additional interest up to that date, and any forbearance w^hich took 
place thereafter on the faith of that agreement was sufficient consid- 
eration for the promise to pay ten per cent interest till paid. This 
agreement was in terms attached to the debt secured by the mort- 
gage- 

Ilehly That as between the mortgagor and mortgagee, or holders 

of the papers, the agreement was valid, and should have the same 
efifect as between them as if the original bond and mortgage had pro- 
vided for ten per cent interest after December 15th, 1867, till paid. 

But when this agreement was made, and before maturity of the 
mortgage debt, Fi-azer had sold all the land covered by the mort- 
gage, in separate parcels to various parties, some of whom are de- 
fendants in this case. 

JJf'ldj That, as to these purchasers it was no more competent for 
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Frazer to increase the mortgage debt or auiouut of the iDcambrancc 
by any such agreement than it would have beeu to affect them by an 
additional mortgage subsequently executed for the increased sum. — 
He could only bind himself personally that the interest on the mort- 
gage debt should be thus computed, and the complainant as against 
him personally is entitled to a decree at the increased rate 
of interest. But as far as relates to the lieu of the mortgage upon 
the land, all of which has b^en sold to other parties, complainant is 
only entitled to a decree for the amount at seven per cent interest, 
as if the agreement had never been made. 

The decree as to defendant Frazer should be modified so as to al- 
low the recovery against him of any balance of the mortgage debt, 
calculating the amount at len per cent interest, according to the 
terms of the agreement and in other rci^pects afiirmed, and the rec- 
ord sent back to the court below for the execution of the decree- 
complainant to recover costs in this Court as against Frazer, but the 
other defendants recover their costs of appeal against complainant. 



-»• «#» < 



Smith et. al. is. Webster ft. al. 

Liability of principal for trespass of agent or servant. Kelatlon of master and lerTant. 

Error to Jackson Circuit. 

Opinion hy Campbell, C J. — Plaintiffs sued defendants for 
trespass for the destruction of trees upon their lands. The alleged 
trespass was not committed by the deiendauts themselves, but by oth- 
ers in their employ who were engaged in cutting trees and gathering 
bark for defendants on their own lands, and went on plaintiff's lands, 
as they claim by mistake. 

The Circuit Court held that there was no liability in this action, 
unless the trespass was committed by the actual direction oi defend- 
ants, or was ratified by their assent, or appropriation of the property, 
with knowledge of the trespass. And the Court refused to charge 
that any wrongful act or negligence of the defendants whatever 
could subject them to this action. 

It was claimed on the argument that the persons doing the 



i 



SUPREME COURT DECISIONS. 99 



AftXOLD r«. Nyb. 



wroDg were not ia law the scrvauts of the defendants, but were in 
the position of independent contractors, for whose acts none but 
themselves and their iuimediate employees coukl be held liable. 

Htld^ That the evidence warranted no such conclusion. The 
men were employed as laborers of defendants, subject entirely to 
their control. The iatermediate agent was an overseer, and the act^ 
complaioed of were done in the regular course of business, not wil- 
fully. All these were servants of the defendants, and the latter are 
responsible for their acts. If the oflFence of the men would be tres- 
|)ass, there is no sense in holding the master exempt from the same 
kind of responsibility, and however the common law may havebeen^ 
the policy of our statutes would hold absent employers liable. 

The action was properly brought, arid the evidence tended to 
ftrovc no other relation than that of master and servant. 

Judgment reversed with costs, and a new trial ordered. 



♦■■♦- 



Arnold vs. Nyk. 

It 14 to be presAmed from tKe ludgment. except in the case of imfeTtof triburNLls or tho#« 
uot proceeding according to the course of the common law, that Jurisdiction of the piirties 
was duJy obtained. 

The appearance of an attorntfy for a defendant is to be taken as jtrima fatit evidence tlut he 
had authority to appear. 

Tlie want of a seal to an execution does not render it void) and such execution nay be 
amended. 

lu tlie computation of the time required by statute in the service of notice of an ai>plication 
fur au order for a commisdon to talco testimony, the day of sertioe is to be excluded, and 
that on wliich the application is to be made included. 

Xutico of the settlement of interrogatories may be served at the same time with tlie not ice 
of the application for a commiiuiion. 

Discretion of the Judge as to cross-examination. 

A Dt'puty Sheriff, after the expiration of his term of office, was permitted without any 
affidavit or other showing, to endorse on a declaration served by him wliile in ufflce, an 
amendment to bis return so as to sliow that a copy of a rule to plead was endorsed on the 
copy served by him. ifeU, That this waa error. 

Error to Washtenaw Circuit. 

Opirnon hy CooLKY, J. — IhW^ That the objection taken to the 
admission in evidence of the judgment in the Federal Court against 
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Jaine» Arnold id favor of Clark has do force. The ground of tW 
objection was that it did not appear oii the lace of the record thai 
Arnold was serv d with proceiifi. It is to be presumed except in the 
vase ot inferior tribunals or thos*e not proceeding according to the 
course of the common law^ that jurisdiction of the parties wa^ duly 
obtained. In this ease, however, an attorney of the Court asi»umed 
U) answer for the defendant and couseLted in writing to the render- 
ing of the judgment. It must be assumed,, in the absence of evi- 
deuce to the contrar}^ that he was duly authorized to act. 

Held, Ihat the oDJection to the certified trai script, that it did 
nut show the execution iesued on the judgu.ent to have been under 
seal, is not a valid one. The want of a seal, if really wanting^ 
might have been supplied ou motion to amend, and did not render 
the execution void. 

IJeldy Ihat the Court erred in rejecting the deposition of Page. 
The ground of rojectioD was that ten full days' notice of the applica- 
tion for the order fur the commission was not given as rei|uired by 
the statute. 'J he notice was of an application to be made ou March 
15, 18(0, and was served on March 5. The general rule is to ex- 
clude the day of service and include that on which the applicatiou 
is to be made, and under this rule the service was in time. The no- 
tice re(}uired in this case comes within the general rule, and is not 
within the exceptions to said rule. 

The defendants in error also object to the deposition that notice 
of the settlement of interrogatories was given at the same time with 
the notice of the application tor a eommission, and of course before 
the order for issuing the commission had been granted. 

Held. That the statute does not in terms provide that the com* 
mission must be ordered before any steps can be taken to settle in- 
terrogatories, and there it no reason for putting such a construction 
upon it, as the same opinion is to decide upon the application and 
settle the interrogatories. It seems not improper to give such noti- 
ces that the settling of the interrogatories may immediately follow 
the order for the issuing of the commission. 

One Stowell was sworn for the defendants, and a member of the 
bar was called to impeach him, and testified that he had known Stow, 
ell for a number of years and knew his reputation lor truth and ve- 
racity in the neighborhood where he resided, and that it was bad, — 
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On eross-examitiation h^testiticd : '' I have bad no pereonal diffi- 
culty with Stowell ] he was a witness in the Goldsmith divorce 
case; I was counsel in that case." He was then asked: ^Did 
t^e judgment of the Court tuftsin the theory of th<e case to 
M'hich Mr. Stowell testified f^ The <)Viestion was objected to 
l)ut allowed, and the witness replied: "The judgment of the 
Oourt was in accordance witti the theory testified to by ^tow^ 
«11 in that case.'' 

H'^ff^ That very much ongrht to be left to the discretion of 
the Circuit Judge as to the extent to which cross-exavnination 
*ihall be allowed, and that this decision ought not to be set aside 
t)ecanfie of the laiit^d-e of examination permitted, unless there 
had been a clear case of legal indiscretion. See Stewart v». The 
i^e.oph. decided last term. There is no reason tor holding that 
the discretion oi the Circuit Judge was exercised improperly 
or unwisely. 

Error was also assigned in refei<ence to tbe action of the 
Court in suffering an amendment to be made in support of one 
of the judgments under which the defendants justified. The 
judgment was one taken by default on a service of declaration 
made by the defendant Osborn, who, when service was made 
wais a deputy sheriff, but who ceased to be such when the tria, 
was had. The certificate of service did not show that any copy 
of rule to plead was served with the declaration, and the Court, 
when objeclioQ was taken to the judgment on ibis ground, dX- 
lowed Osborn, without any affidavit or other showingr, to amend 
his return in such a manner as to show thai a copy of rule to 
plead was indorsed on the copy of declaration served by him. 

UchL That great liberality should always be shown in per- 
mitting amendments in furtherance of justice; but when a rec- 
ord is to be corrected under oircumstanccs like these, all duo 
precautions should be observed to have proper evidence, so that 
the amendment when made will represent actual fact. Evi- 
dence of service of a declaration may be made either by affida- 
vit, or by the official return of the Sheriff, and in either case a 
protection against, or a remedy for, a false proof of service. — 
Here there was no ofilcial return of the service upon which 
there was legal liability. The former Sheriff cannot be liable 
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for the trust which he had condded to Osbom had levmviated. 
and hejiQ longer authorizes Osbom to use his official title for 
any purpose, nor would he have any remedy against any sure- 
Lies he may have required of Otborn. Neither would the 
amendment be made under the sanctity of an official oath, for 
the person making it was no longer an officer when it was made» 
A showing should have been required by affidavit instead of an 
amendment of the official return. 

The judgment of the Court below is reversed with eo8t». 
and a new trial ordered. 



Clark v». West. 

KviJcoce showing that the plaiutiflT In an action of replevin had no right to the poesevinn 
of tlie property whon he commancod his sait is a bar to his action ; and such evidckco U 
adiniseible without a plea in abatement or plea j9Ir« darien eontinmame^ 

Krror to Oakland Circuit. 

Opinion % Graves, J. — Tn April, 1870, Clark sued West in 
replevin for a heifer, before John H. Dresser, a Justice of the Peace. 
May 21, judgment was rendered for West, and Clark removed tht> 
case t.o the Circuit on certiorari The heifer was returned to Wet?t 
a tier the jud^rment, and five days after that, notice of the certiorari 
was served on the Justice, and West was required to return the an- 
imal to Clark. She was taken from the stable of West by Brown. 
the co-defendant, and was returned to Clark by him. On that same 
(lay West, who claimed that this taking was not with his consent. 
brought replevin against Clark before George Robertson, another 
Justice, and June 15, llobertson gave judgment for West, and Clark 
appealed. Meanwhile the Court had considered the first case and 
reversed the judgment of the Justice The second appeal having 
comeon for trial, West proved the proceedings before the other Justice, 
the judgment, the subsequent taking of the heifer by Brown, her 
delivery to Clark and her value. He then rested the case on his 
•behalf. 

Clark then offered to prove liis original title to the animal, that 
h\\Q. was taken from him during his absence, and that the judgment 
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of Justice Dresser had been reversed. The Court below held this ev- 
idence inadmissible, concluding that the judgment of Dresser was 
conclusive as to the title, and that the reversal could not be shown 
without a ^\ejL puiidarien continuance^ since the judgment of ccr- 
tt'orari was rendered since the last continuance of the case on trial. 

Held, That the rejection of this evidence was erroneous. The case 
of Bsltkn vs, Latif/, 8 Mich,^ 500, was considered decisive of the mat- 
ter. If the evidence tended to show that at the time of the com- 
mencement of the action the property was not in West, then the 
evidence should have been admitted. The cases were fully examined 
and found to sustain the doctrine asserted. 

The judgment of the Circuit Court was reversed with costs, and 
a new trial was ordered. 



JOIINSOM VS, MaXOX. 

.) , as tho agent of M 9 croditon, prooocnted M under tho non-imprisonment act. If thereupon 
Bued J for false imprisunment, claiming that ^the matters laid before the Justice did 
not malco out a prima facie case to authorize a warrant. The statute requires ** satisfiictory 
evideucu" to be adduced to the Justice .as a ground-work for the proceeding. — 
Held^ That if there is any evidence legally tending to establish the statutory 
requirements, A court of review will not inquire whether It would deem the evidence 
'* satisfactory ;'* and that if the process was irrog^lar or wtx)ngly or improvidently 
i88ue(lf if it was sued out through had or indefensible motives, and yet was not absolutely 
void, the imprisonment was not false in any sense adequate to supiiort the charge 
preferred. If It was wholly Told and yet was obtained or allowed in perfect good faith and 
without any wrong motive not only J but the magistrate was liable. 

rn>ceedinga under the non-imprisonment act available to others than judgment creditors. 

Hddy That while a valid levy subsists on sufficient personal property, ft is irregular to 
commence proceedings under this statute, and that a party proceeded against in both 
ways simultaneously may allege the same fur error. But tho Jurisdiction ought not to be 
assailed in an indirect manner on this ground, through the medium of an action for false 
imprisonment. 

The non-imprisonment act is constitutional. 

Error to Bay Circuit. 

Opinion hy Orayes, J.-^Mazon proeecuted Johnson for an al- 
leged false imprisonment, and the latter sought to defend by showing 
that the imputed trespass consisted of an arrest and imprisonment 
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bj ineaDB of a proceeding under the non-imprisonnieut act. The 
Court below excluded the defense on the ground that the proceed- 
ings in question were absolutely void. 

The action is trespass and tbe party sought to be charged was a 

person alleged to have prosecuted those proceedings as an agent of 

the creditor. The ground for the action was that the plaintiff was 

imprisoned under color of process claimed by him to be void, and 

which defendont insists was not vcid, and the fundamental questic'ii 

litigated was whether the Justice acted with or without jurisdiction. 

If the process was irregular Or wrongly or ini providently issued, i^ 

it was sued out through bad or indefenhible motives, and yet wns 

net absolutely 'void, the imprisonment wat* net falte in aiy hcij.«erde- 

quate to support the charge preferred. If it was wholly void and 

yet was obtained or allowed in peri'ect ^i;* d faith and without any 

wrong motive, not only Johnson, but the magii-trate was liable — 

The leading objection taken to the procec ding was that the matters 

laid before the Justice as evidence to authorize a warrant, net onlv 

did not make out vl prima facie case, but had no legal ttndency to 

prove what the statute required. 

By the statute, the Justice is not to issi^ue the warrant unices 
•' satisfaetory evidenee" is adduced to the Justice of certain pre- 
scribed particulars which are intended as the ground- work of the 
proceeding, and it is provided that, '* upon such proof being made 
to the satisfaction of the officer to whom the application shall be 
made, he shall issue a warrant." 

Ileld^ That this Court will not examine into the evidence pre- 
sented to the officer to determine wnether it is *' satisfactory" to 
this Court, but if they find there was any evidence of the required 
facts submitted to him, then if he issued the warrant, it will be pre- 
sumed that it was satisfactory to such officer, and if so he had juris- 
diction to issue the warrant. The law does not make the jurisdic- 
tion depend on the weight of the evidence in the abstract, or on the 
conflicting opinions of different courts or magistrates respecting the 
cogency or conclusiveness of the evidence. The officer is not re- 
quired to exercise his judgment upon the sufficiency of the evidence 
at the peril of being made liable as a tresp usscr if he happens to be 
mistaken. His decision may involve an error to be corrected and 
still be uuassailable for defect of jurisdiction. If, therefore, thejevi- 
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dence laid before the Justice had a legal tendency to make out a case 
in all its parts, then however weak and' inconclusive the evidence 
was, this Court is not at liberty to review it, and convert the actions 
of Johnson into trespass solely upon a conclusion that the Justice 
ought not to have been satisfied with the showing. 

It is suggested that the creditor, to be entitled to proceed under 
the act, must be a judgment creditor, and that this must be shown. 

ffeldy That this is erroneous, and that the proceeding was in- 
tended to be available only where th^re should be no judgment cred- 
itors at all. 

The Court then proceeds to examine and comment upon the 
proofs laid down before the Justice, and concludes that the intrinsic 
character of the evidence was such as to present a question for th^ 
judgment of the Justice upon the weight and conclusiveness of the 
evidence, and as a consequence to invest the magistrate with juris- 
diction. '* But," it is added, " while this is so w^e cannot avoid ad- 
ding that the case made before the Justice was, in our opinion, alto- 
gether too weak to serv^e as a ground for a warrant." 

It was objected to the proceedings that when tnose proceedings 
were commenced the attachmont in the suit commenced by the cred 
itor had been levied upon what is claimed to have been sufiicient o 
Maxon's goods and chattels to satisfy the debt. It is insisted that 
this fact of its own force rendered the proceedings void, and may con- 
sequently be shown in this action to deprive them of all efficacy as 
a shield or defense for Johnson. 

Utfldy That while a valid levy subsists on sufficient personal prop- 
erty, it is irregular to commence proceedings under this statute, and 
that a party proceeded against in both ways simultaneously may al- 
lege the same for error. But the jurisdiction ought not to be as- 
sailed in an indirect manner on this ground, through the medium of 
an action for false imprisonment like the present. 

Finally, it is objected that the act is unconstitutional. In sup 
port of this it is said that the remedy contemplated is a crimina 
prosecution within the meaning of section 28, article 6, of the Con- 
stitution, and being required to be carried on before a judicial officer, 
without a jury, the statute is void, 

HMy That this proposition is wholly untenable. The present 
|X)int was not involved in Bromley rs. The I\ oph^ 7 Mich,^ 472. — 
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The opinion iu that case in no manner countenanced the idea that 
the proceeding was criminal in any such sense as to make the inter- 
vention of a jury necessary. The non-imprisoumeut act is oot im- 
pugned by the Constitution as claimed, and the pmceedings before 
the Justice were not void for want of jurisdiction, and they were le- 
gally admissible upon the trial as a ground of defense by Johnson. 
The judgment of the Court below must be reversed, with costs 
und a new trial ordered. 



HOWERTER V8. KeLLY. 

Case made from Berrien Circuit. 

The action was replevin. The writ was issued while a vacancy 
existed in the office of Circuit Judge, and was tested iu the name of 
Charles Upson, Circuit Judge. The Court set aside the writ, be- 
cause at the time^t was issued, although Judge Upson had been des- 
ignated by the Governor to perform the duties of Circuit Judge, the 
(^lork had not been notified of his acceptance. The Circuit Judge 
then proceeded to assess defendant's damages, and announced thnt 
he should give judgment for a specified auiount. The pi liutiff then 
requested the Court to find the facts in writing, but he declined to 
do so. 

ITeldj 1. That the writ was properly tested. 

2. That plaintiff had a right to have a finding of facts in wri- 



ting. 



The judgment below is reversed. 



<•* « 



Zeller rs. IIakuis. 
Case made from Cass Circuit. 
It appears that the cause was brought into the Circuit Court by cer- 
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fiVyrart and the judgment of the Jiutioe was there affirmed. The 
plaintiff in error then caused a case to be made and brought to this 
Oourt, but the return of the Justice was not embodied in the case, 
but instead thereof the Circuit Judge undertook to set forth its sub* 
stance. 

Hfld, That the judgment of the Justice could not be reviewed 
without having his return in full before the Court, and a case made 
which did not embody it was fatally defective. Case dismissed. 

Whether a certiorari case can be brought up at all by case 
made wa^s not decided. 



Swift el. al. vs, Applestoxe. 

Thare is no error in allowing the next friend of an infant ptaintiflT to act as an Interpreter for 
a witness in the case. 

I n an action for damagw for injuries occnsioned by the bite of a dog, tlie defendant's knowledge 
of the Ticlooa cliaracter of his dog maj be considered la estimating damages. 

Error to Oakland Circuit. 

Opiniun hy CooLEY, J. — The Court held that it could not be 
said that the permitting the next friend of an infant plaintiff to bo 
8 worn as an interpreter for a witness who did not speak the English 
language, was error, whatever objections of policy might seem to ap- 
ply to such a course. The common law rules excluding parties and 
interested persons from testifying in civil cases are entirely done 
away witin this State. 

Nor did the Court err in refusing to strike out the testimony ot 
tho witnesses Baumer and Bell. They seem to have been examined 
to show that the defendant below had knowledge as to the vicious 
I'haracter of the dog which inflicted the injury. This knowledge is 
properly taken into account by the jury in estimating the damages. 

Plaintiffs in error argued that the Court below erred in not 
awarding judgment for them upon the whole record, inasmuch as 
the verdict was for them (defendants below, on the first and third 
counts and was inconsistent with any verdict against them on the 
8:;cond count, which was for the same cause of action as the others. 
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Also that the Court erred in not giYiDg judgment in (heir favor fir 
costs upon the issues found in their favor. It was deemed sufficient 
as an answer to these arguments to say that the rt^cord did not show 
.that any motion in arrest of judgment was made on this ground. — 
The Court further held that the three counts in the declaratii u 
were not, as a legal proposition, for the same cause of action. 

The eourse taken to double the damages was correct, and i\w 
judgment was affirmed with costs. 



> < ^ I * 



LaBAR vs. N1CIIOL8. 

To entitle a person to nppeid ttom the allowance of an adminietrator'a ar» ant, he mnst »hii« 
that he has been aggrieved by such allowance. 

Error to Kalamazoo Circuit. 

Opinion hy Campbell, C. J. — The Circuit Court dih missed 
an appeal from the allowance of an administration account, on 
the ground that the appellant was not a personaq^e aggrieved by 
the order appealed from. The appellant was i)ie s< n of dece- 
dent, who died testate, and had bequeathed him $10 out of a 
considerable estate, all of which was willed to specific and rehid- 
uary legatees and devisees. The will was probated and estab- 
lished in 1859. The account in question was settled in 1689, 
and the order of settlement directed this legacy to appellant to 
be paid, and a large surplus M*as shown and ordered to be dis- 
tributed 

The appellant had no interest in the case save as to his leg- 
acy of $10 and as to the question whether he might be held lia- 
ble so far as his legacy went for some contingent and unac- 
crued claims which might be discovered. The statute requires 
that the person appealing must be ^^ aggrieved,^* and his interest 
must be present and existing. No claim has yet occurred after 
the lapse of many years, nor does there seem any likelihood that 
appellant^s interest will be interfered with in any way. 

The order of the Circuit Court difmiesing the appeal is 
affirmed. 
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The People ys. Schweitzer. 

Kvidunc«M totho commiwkNi of other oflvnoei than the one with which respondentia 

accuied, held ImadmisHible. 
The weight dt legitimate eyidonce la to be left entirely to the Jary. 

Krror to the Recorder*s Court of the City of Detroit. 

Opinion, by Chrihtiancy, J. — There was no legal ground upon 
^vhi«h the witness, Dumphy, could have been allowed to testify to 
tlie commission by the defendant of another larceny from that for 
which he was on trial. The general rule is unquestionable. The ad- 
mission of such evidence, upon whatever ground it might have been 
let in, would tend directly to prejudice the defendant. He could 
not anticipate Buch evidence, and would probably be unprepared to 
meet it, though he might have a perfect defence to the charge. — 
'J'ha intimacy between Schweitzer and Stewart might probably have 
been shown in another way ; if it could not, it does not make thi^ 
.sort of evidence admissible. The evidence was, therefore, improp- 
erly admitted. 

There was no error in the refusal of the Court to charge that it 
is not safe to convict a defendant on the uncorroborated testimony of 
an accomplice, or any number of accomplices. This was exclusively 
a (juestion for the jury. 

Judgment reversed and a new trial ordered. 



> I ^ I < 



Moore cf. al. vs. Cheeheman et, al 
Appeal in Chancery from Van Buren Circuit. 

The bill in this case was demurred to because it was not sworn 
to. This, apparently, upon the ground that from some averments in 
the bill it was to be subjected to the rule requiring creditors' bills to 
be sworn to. The Court below sustained the demurrer. 

We think this was wrong. The bill does not bolons: to the class 
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of statutory creditors* bills which are named in the statute to he ver- 
ified. There is no rule requiring bills in cases of general ec|nitj cog- 
nizance to be sworn to. Bills that attempt to remove into a court of 
e<|uity matters cognizable in a court of law, and bills iu cases requi 
ring the preliminary act of the Court upon facts stated in the bill if 
the facts are not otherwise established, should be verified. But the 
absence of a verification to a \M not requiring it iis not the ground 
of a demurrer. 



Dibble v«. The People. 

Error to Hillsdale Circuit, 

Opinion by Chbistiancy, J. — The question in the case was ^^ ^ 

whether upon proceedings in the nature of forcible entry and do- ^ 

taiuer when had before a Justice of the Peace the costs are limited to 
$10, as provided by section 127, of the general Justice's act, s» 
jimended. After showing that the general Justice's act gives no 
jurisdiction to Justices in special cases, Judge Christiancy says that 
it is clear that section 127, limiting costs, has no relereucc to cost5» 
in these special proceedings. This limitation applies only to cases 
of which Justices had jurisdiction under that act, or of which 
they might have jurisdiction by way of amendment to that act. 

By the act of J 861, authority to try these forcible entry and de- 
tainer cases was given to Justices, giving Justices special powers in 
certain cases. IVom this act and its amendments he derives his pow- 
ers, and by its provisions he is controlled. 

The judgment of the Circuit Court of Hillsdale County, award- 
ing a mandamus against the Justice, plaintiff iu error, was reversed, 
and it was held that he might recover his costs against the relator. 
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Abstracts of Deeisions of tlie Snpreme Court rendered at tlie 

July Term, 1871. 



Clark vs. Babcock. 

Construction uf contract. Question of daiUHgea. 

Error to Bay Circuit. 

i ' 
Opinion hy Campbell, Ch. J. — Babcock sued Clark, his les- 
see for rent. The defense set ilp by way of recoupment was under 
n claim for damages, partly for delay in getting the property in 
condition for profitable use and partly for expenses in repairs. The 
lease running for one year from February 1, 18G9, demised a steam 
saw-mill and salt works and its lands, with a reservation of certain 
houses and premises not used for business. On notice to be given 
before October 1, 1809, (which was given,) the lease was to be ex- 
tended two years more, but subject to be defeated by the lessor upon 
notice and payment of certain sums named. The lease was re- 
newed without countermand, the rent being 810,000 a year. The 
sum of 81,000 was to be paid to the lessor for repairs to be made 
by him, $1,000 for insurance, and the balance as specifically provi- 
ded. The lessor agreed to put the salt works in complete running 
order by March 15, and to put the mill in complete and good run- 
ning order by April 15. In case the mill and salt works were not 
put in order, as provided for, then the lessee was to have the right 
to complete the necessary repairs and deduct the sums expended 
from the first payments. If Mr. Bennett was employed as the en- 
gineer, the consequences of any negligence on his part were to bo 
borne by the lessor, and if through his carelessness the mill con- 
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tiDncd idle for a time, a deduction was to be made from tlie rent to 
make the lessee good. The year was to be considered the sawing 
reason of six months. The destruction of the mill bj fire was to 
terminate the lease, and pro rata allowance was to be made in cam; 
of partial destruction by fire. 

The lessor did not make the necessary repairs, and the lessee 
took possession and made them himself. The salt works were put 
in order by April 10, but the supply of brine being unsatisfactory, 
fiome work w&s done on the well afterwards, and the mill was got in 
order by May 11. 

The Court below excluded all evidence of damages dependent on 
the preliminary delay in getting the property in runninng condi- 
tion, and confined them (beyond the expenditure for repairs) to 
nuch as might arise out of the deficiency in the well. The ground 
was that the lease did not ciotemplate any redress for such prelimi- 
nary failure beyond the right of the lessee to step in after March 15 
and April 15 respectively and complete the work at the lessor's ex- 
pense, to be applied us rent. 

Held, That this ruling was correct. The parties must have had 
this very question before them, and yet fixed no rule of damages. — 
They probably would, had they contemplated that any special dam- 
ago would be allowed. The mill was the principal thing and the 
salt works the accei^sory, and the provisions relating to the mill 
were especially regarded. 

The other question related to the 'condition of the salt works 
and the losses supposed to have occurred through its defects. The 
claim was two-fold : one, that the Iciisor was bound to furnish a 
well capable of supplying suflicient water in quantity and quality 
for the profitable use of the works ; second, that he was liable for 
having actually rendered the well less productive than it would 
have been without his work. 

Held, That there was no foundation for the point, as the well 
was known to both parties at the time of the leaf^e and it was 
leased with an equal understanding of the facts. No covenant 
»icems to have entered into the matter. The Court examined the 
facta developed by the record concerning the second point, and con- 
cluded that they would not sustain the position taken- 

The judgment was therefore affirmed with costs. 
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Sibley is. Baker el a/. 

A KftTO B a mortgage oa three parcels of land and Bubseqaently a lecond mortgage on paroola 
known as parcels one and two of the same tands, and later, a mortgage on parcels two 
and three to C. B foreclosed the second moragage, making a party. On th« sale, D 
Itecame the purchaser of parcels one and two, suttt^t to the first mortgage. On the 
roreclosure of the first mortgage, ffteki, That parcel number three shonld be sold first. 

Appeal from Eatoa Circuit. 

Opinion hy Cooley^ J. — This was a forecl isure case, a«d the 
rjuestions relate to the marshalling of securititus. The mortgagor 
first gave a mortgage to coDiplainaDt on three parcels of land. Af- 
t«rwards he gave a aecoDd mortgage to compluinant on parcel? 
knowQ as one and two ; later a third mortgage to defendaDt Win- 
chester on parcels two and three. Complainant foreclosed the sec- 
ond mortgage making Winchester a party, and the decree which he 
obtained directed that parcel two, for Winchester's protection, 
should bo sold last The sale was made and the defendant Isbell 
became the purchaser ci both pieces for a sum in the aggregate 
equalling the amount due upon the decree, taking them subject to 
the first mortgage. The present suit was brought for the foreclo- 
sure of the first mortgage, and in this it is shown that defendant Is- 
bell has become the purchaser of complainant's interest in parcels 
one and two, but on the understanding that when sale is made on 
the foreclosure of this mortgage, parcol three shall be sold first. — 
The question was whether the decree should be in accordance with 
this understanding or whether defendant Winchester has not a 
right to demand that that the first parcel sold shall be parcel one. — 
The Circuit Court held that he had. 

Complainant while holding the first and second mortgages had a 
right to have the latter protected on a foreclosure of the former, 
nnd the mortgagee must have had the right to have parcel three 
sold first since as the second mortgage only covered parcels one and 
two, if those were sold for the satisfiietion of the first mortgage and 
enough should be raised from them, the effect would be that the sec- 
ond mortgage would be cut off*. The giving of the third mortgage 



114 SUPREME COURT DESCISTOPTS. 



IIaskbll et al. n. Uuhtu et al. 



did Dot affect this question, aud the third parcel must kaTe re- 
mained the primary fund for the satisfaction of the first mortgage. 
A purchaser on the foreclosure of the second mortgage has a right 
to be protected in his purchase. Defendant Winchester must have 
understood this when be took the mortgage on the third parcel. — 
The same conclusion is reached by the application of the rule of in- 
verse order of alienation. 

It was argued for defendant Winchester that be had nerer until 
now bad an opportunity to protect his interest in parcel three, be- 
cause had he bid at the sale under the prior foreclosure a sum 
greater than the amount due on the decree, it must hare been paid 
over to1,he mortgagor, and consequently would have been of no 
avail in reducing the securities. Jleldy that this was a mistake. — 
Any surplus must have been paid into Court, and would have been 
applied on one of the securities on the proper petition. 

It was part of the arrangement when Isbell bought, that the 
third parcel should be sold first. The decree of the Circuit Court 
was accordingly ordered modified. The costs of Isbell were or- 
dered taxed and added to the amount for which sale will be made 
under the decree. 
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Haskell et oh vs. Hunter et at 

Krror to Ionia Circuit. 

Opinion hy CooLEY, J. — Ueld^ That the Circuit Court erred 
in directing the jury to deduct the 18,200 feet of lumber received 
by the plaintiffs from the whole amount to be delivered, when they 
entered upon the computation of damages. The effect was to pre- 
vent the plaintiffs from recovering in respect to this portion of the 
timber as if it had been delivered in compliance with the contract, 
and accepted by the plaintiffs in satisfaction of the undertaking of 
the defendants to that extent. But the record shows that it was 
not delivered as agreed, and that the plaintiffs were subjected to a 
heavy bill for freight iu cjnsequence ; and there is nothing to show 
that there has been any waiver by the plaintiffs of their right to be 
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compensated for the loss sustained by this breach of the agreement. 

The Court also erred iu instructing the jury that in getting at 
the proper measure of damages in respect to the lumber not de- 
livered, they must allow the plaintiffs ocly the difiference between 
the pi ice they were to pay for the lumber, and the wholesale price 
at the place of delivery. The true question was not one of whole- 
sale or retail price, but what it would have cost the plain tifis to pro- 
cure at the point of delivery and at the time when it was proper t<i' 
supply themselves lumber of the kind and quality they were to re- 
ceive on the contracts, and deducting the contract price from the 
cost. 

Judgment reversed and a new trial ordered. 



Prkston v8, Whitney. 

An Instramont an follow s : ** 970. Drboit, Not. 25th, 1 8G9. 

On deomiid, after date, I pronim to pay to the order of M PrratoD, seventy 
dollars, ralue recelTod, with? per cent. InCereet. 
This note is valM a» part pay for a piano-forte bought of mo at retail price. 

C. J. WHITNEY." 
is aproroiiiMorj note fur ttie payment of money with the option of the payer to apply it m 
port payment on the purctiasc of a piano. 

Error to Wayne Circuit. 

Opinion hi/ CiiRiSTiANCY, J. — The instrument upon which 
plain tifif sought to recover was in the following words : 

*'$70. Detroit, Nov. 25th, 1869. 

On demand, afler date, I promise to pay to the order of M. 
Preston seventy dollars, value received, with 7 per cent, interest. 

This note is valid as part pay for a piano-forte bought of me at 
retail price. 

C. J. WHITNEY." 

Hdd^ That prima facie y and without any explanatory evidence 
aliunde, this instrument must be regarded as a promissory note for 
the payment of money with the option of the payer to apply it as 
part payment on the purchase of a piano, of the maker, at retail 
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price. The memorandam at the foot of the instrumeDt contains 
nothing repagnant to or inconsistent with the promise in the note 
itself to pay money. 

Admitting that evidence to explain the intent of this memor- 
andum was legally competent, the only evidence actually introduced 
for that purpose was that of Preston, who was called hy the defend- 
ant, and whose testimony tended to show that the real intention of 
the instrument and of the parties was suhstantially in accordance 
with the construction which the Court derived from the instrument 
itself. The note was given for money due Preston which he had 
paid to defendant on a piano, under a written agreement to pur- 
chase, which was identified by the witness, and on which ho had 
paid $100. He had had the piano three months, and plaintiff had 
deducted $30 for the use of the piano, and had given this note for 
the balance, the piano having been returned to and sold by defend - 
ant. When the note was given it was understood that if Preston 
should want to buy a piano he should buy it of defendant, but that 
he was not bound to do so, or to lose the value of the note if he 
did not. He had not made a demand on the defendant or applied 
to him in any way to have the note or the amount of it applied on 
the purchase of a piano. Defendant introduced no evidence to con- 
tradict this, and offered none except that connected with his offer to 
introduce the written contract and to prove its forfeiture. He 
offered the written contract and proposed to show by other testi 
mony that th3 sum was forfeited by the plaintiff, on account of non. 
complance with its terms as to payments, and the piano returned ; 
that plaintiff proposed to purchase another piano of defendant, and 
urged defendant in the event of such purchase to allow him $70 to 
apply on such purchase when made and that in pursuance thereof 
this note was given, and that nothing passed to defendant for said 
$70 except what was paid on said contract. This offer was refused. 

Held^ That if there was anything in the contract and the facts 
proposed to be shown which would materially change the nature of 
the obligation created by the note and the other evidence introduced, 
or which would constitute a defense to the action or any part of it, 
then this refusal was error, otherwise not. 

This agreement was one for a conditional sale only, the property 
remaining in the vendor as owner until paid for ; that the property 
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never passed to the vendee. And while it is provided expressly 
that for non-payment of any one of the several instalments, defend- 
ant might take possession and said agreement should become void, 
no provision is made for the forfeiture by plaintiff or the retention 
by defendant of any sum which might have been paid upon it be- 
fore the forfeiture. 

Held, That from the time of the taking of possession the agree- 
ment for the sale may be treated as void or terminated. The de- 
fendant, then, after taking possession, had $100 of plaintiff's 
money in his hands, for which he should account on just and equit. 
able principles He would doubtless have the right to deduct from 
the amount a fair compensation for the use of the piano while plain- 
tiff had it, or perhaps at his option the interest on the purchase 
price of it for that period, as well as for any reduction in value from 
injury beyond that arising from its legitimate use, and for any inci- 
dental expense in rdgaining posso.*»sion, but he would have no right 
under this agreement to claim any forfeiture of all the money re- 
ceived by him beyond such reasonable compensation, as he has given 
no equivalent or consideration therefor. It appearing that $30 
was deducted from the $100, and no evidence having been given 
or offered to show that this deduction was made for any other pur- 
pose than the compensation above alhided to, or that this defendant 
was justly entitled ti* anything more, the proposed evidence if 
j^iven, would not have changed the legal effect of the note nor con- 
stitute any defense to the action. 

Whether it would be competent to provide in such a contract for 
the forfeiture of all the several installments which might have been 
paid prior to default, or whether such a provision would bo needed as a 
penalty according to the principles which distinguibh, penalties 
from stipulated damages, is a question not here decided. There 
was no error in the proceedings before the Justice which would op- 
(Tate to the prejudice of the defendant. 

The judgment of the court below must bo reversed, and that of 
the Justice affirmed, and the plaintiff must recover his costs in all 
the courts. 



Abstracts of Decisions of the Supreme Court rendered at the 

October Term, 1871. 



The Mansfield, Coldwater and Lake Miciiioan Kailroad 

Company v$, Clark. 

1. In condemning lands for railroad purposM, qnestiona of title are not to be cooaidfred bj 
the Jnry. 

'Z. The report of the Jnrj or commiMiofiers must diatinctly set forth the necccsity of the 
taking, and they cannot properly make one which will warnint the taking of the land 
unless satisOed not only that the particuli&r land is needed for the construction of the 
work, but also that the work itself Is one of public importance. 

'ti. The proper course when a Jnry is required of persons of a ]iartlcular qnaliflcation is for 
the order to direct the summoning of such persons. 

Appeal from Branch Circuit. 

Opinion 6y Cooley, J. — This was an appeal from the finding 
of a jury in the matter of condemning land for railroad purposes. — 
The petition does not clearly show that Clark owned the premises in 
question. The jury appear not to have fully understood the mat- 
ter, but inasmuch as Clark " claimed" to own this piece of land 
they assessed the damages they thought him entitled to; but 
whether they gave him the value of the land, or only the value of 
.some doubtful claim, does not appear. It is not '* claims'' which 
arc to be appropriated under the statute, but lands. A party might 
bo seriously wronged if his freehold might be taken on an award of 
the jury of a mere nominal compensation because of their want of 
faith in the validity of his title. Questions of title are not to be de- 
termined by this jury, but may come up in a proceeding to settle 
the right of the money awarded. 

Held, Also, that the verdict of the jury is defective in that it 
does not find the necessity for the taking of this property for the 
public use. What they say is that " it is necesssary that said real 
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estate and property should be taken for the purposes of said com- 
pany." This is not the finding required by the constitution either 
in form or substance. The report of the jury or commissioners 
must distinctly set forth the necessity of the taking, and they can - 
not properly make one which will warrant the taking of the land 
unless satisfied not only that the particular land is needed for the 
construction of the* work, but also that the work itself is one of 
public importance. 

Held /urthe*', That the objection that the jurors are not afiirma- 
tively sworn to be freeholders is not well taken. No challenge was 
interposed, nor was there any showing that any of the jurors were 
disqualified. On the contrary the claimant expressed himself satis- 
fidd with the jury when they were impaneled. Had there been no 
appearance of the claimant, or no facts operating as a waiver, the 
case would have been different. The proper course when a jury is 
required of persons of a particular qualification is for the order to 
direct the summoning of such persons. This is only an ordinary 
application of the general and very first rule, that in proceedings 
to take the property of the citizen against his will, all the conditions 
to the taking which have been prescribed by the law must affirma- 
tively appear to have existed. 

The proceedings in this case being void they are set aside with 
costs. 



> > ^ » < 



New York Central Insurance Company vs. Wateon. 

A cUvfle in a policy of insurance provided that the nme abould be Toitl in caiio any other 
in^nrance should bo made upon the property without the written consent of th« 
company, Hddy That aubsoquent inaurauco without such written consent rendered thu 
first policy void. 

Error to Wayne Circuit. 

Opinion hi/ Campbell, C. J. — Two policies of insurance wero 
issued by plaintiffs in error to Martin & Longhead, by whom, after 
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a loss, they were nssigned to defendnt in error, who sued and tccot- 
cred judgment upon them in the court below. 

They contained, among other things, a clause rendering them 
void in case an}* other insurance had been made or should be made 
upon the property and not consented to in writing by the company. 
After they had been executed and become operative, another insu- 
rance was effected with the Republic Insurance Company, and never 
consented to in writing On the trial the Circuit Judge, under ex- 
ception, left it to the jury to determine whether or not there had 
been any waiver of this condition or of the fjrfjiture under it. 

IfelJj That there was nothins: in the case to authorize this mat- 
ter to be submitted to a jury. As already held in Western Insu- 
rance Company vs. Riker^ 10 Mich,^ 279, and Secur'ty Tnsurmice 
Comjjani/, vs. /ay, in our reports, the policies became absolutely 
void at once upon the obtaining of the last insurance without con- 
sent. Nothing could waive the defect except a new contract upon 
a valid consideration, or such conduct as by misleading the insured 
to their prejudice, would operate as an estoppel. The case shows 
no featuras of this kind. 

The objection that the subsequent insurance was not proved has 
nothing to rest upon. The fact that more property was included in 
the Republic policy is immaterial. The deliberate statement of this 
policy in the proofs of loss dispensed with any other proof of it, 
and the rule that the proofs are no evidence in favor of the insured 
does not preclude them from operating as admissions. 

Judgment reversed with costs, and a new trial granted. 



Kamsay vs. Kittuedoe 

Tho statute proTides tlmt, ** If apoD the trial of any canse the plaintiiTa claim shall be 
reduced by set -off, or any other fact shall appear which will entitle either party to coets ot 
to double coitts. the Judge holding the court shall, upon the application of either 
I>arty, either before or after verdict rendered, cause an entry^ to be made in the miDut<>fl 
of the court specifying that such fact appc ared ; and no evidence shall be reccired by any 
taxing ofBcer oi such matter other than a certified copy of snch minutes or thecertificnid 
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of tho Judge wliO tried the caiue." Beld^ That the nature of this provision very clearly 
imported that in the order of proceedings the application for the entry, If not tlie entry 
itHelf, should bo made before Judgment and not after It in order to apply tu Ibc Judgment. 

Error to St. Clair Circuit. 

Opim'on, hi/ Graves, J. — llaDisay sued Kittredge in general as- 
sumpsit and tho case was tried without a jury. The trial commenced 
ttt the May term of 13t)7, and was concluded at the January term 
of 1869. No special finding was made, but at the April term of 
1809 judgment for the plaintiff was entered for damages, $96 35 
and costs. At the ensuing September term the record was amended 
by an entry in the case in these terms : " It appearing to the 
Qowci that there is an error in the entry of the judgment in this 
cause on the 23d of April, 1869, in so far as the said record pur- 
ports lo give costs to said plaintiff, it is hereby ordered that said en- 
try be corrected so that the snid defendant shall recover his costs 
and charges by him about Lis suit in that behilf expended, to be 
t ixed. That the damages to said plaintiff shall be deducted from 
the amount of costs to be taxed by said defendant as aforesaid, and 
that said defendant do recover the residue of his costs and charges, 
and that he have execution therefor." 

The record having been so amended, the plaintiff, subsequently, 
a:id in January last, sued out this writ of error, and the error he 
alleges, is that costs were awarded to the defendant. But as the 
judgment upon its fhce is regular, and does not appear to be subject 
to the objection taken, the plaintifi in error relies upon another pa- 
pier found in the return to support his assignment of error and im- 
peach the judgment. That paper is omitted in the cause, and 
seems to have been made some time after tho judgment. It is 
without date, and was evidently framed under section 5636 Com- 
p'Unl Lairs. It reads as follows : " On the application of Messrs. 
Conger & Harris, plaintiffs attorneys in the above entitled cause, 1, 
James S. Dewey, Circuit Judge, who held the term of said court at 
which the above entitled cause was tried, and who rendered judg- 
ment in tho same, hereby certify that upon the trial of said cause, 
the claim of the plaintiff as established exceeded the sum of $200; 
and the same was reduced by set-off to the sum for which judgment 
was rendered, and I hereby direct that an entry that such fact ap- 
pear jd bj miJv) in thj miuiitos of s.iid court, of saiJ trial." The 



123 SUPREMS COURT DSSCI810NS. 



Rami <T r«. Krtumb. 



•! 



section suppotsed to authorize this paper is a part of the statute r^- 
ulatiog the taxation of costs, and is as follows : 

" If upon the trial of any cause the plaintiff's claim shall be re- 
duced by set off, or any other fact shall appd ar which will entitle ei* 
thcr party to costs or to double costs, the Judge holding the court 
shall, upon the application of either party, either before or after Ter* 
diet rendered, cause an entry to be made in the minutes of the 
court specifying that such fact appeared ; and no evidence shall be 
received by any taxing officer of such matter other than a certified 
copy of such minutes or the certificate of the Judge who tried the 



cause." 



Held, That the nature of this provision very clearly imported 
that in the order of proceedings the application for the entry, if no t 
the entry itself, should be made before judgment and not after it in or- 
der to apply to the judgment. It is the judgment which determines 
which party is to rocjverc:>dt% and not the certificate of the Judge ; 
and the taxing officer, with or without the certificate, has no power 
to tax contrary to the judgment. In cases where the statute ap- 
plies, the entry is needed to show which party is to recover costs, or 
double costs, in order that the judgment upon the facts contained in 
such entry may be put in proper form ; and hence the entry which 
is to furnish the information for constructing the judgment ought to 
precede and not follow it. The judgment being one regularly made, 
and entry or certificate framed on this statute could have no influ- 
ence on it 

The terms of the statute also indicate that the application and 
entry consequent upon it should be made before judgment. The appli- 
cation is to be made before or after verdict to 
the Juds^e holding the Court, but not after judgment. It was 
intended to allow the application to be made at any time between > 

the close of the evidence, when the Judge would be possessed of J 

the facts, and the time for entering judgment, when the facts would 
be needed to fix the character of the judgment. As the applica- 
tion in this instance and the certificate founded upon it, were made 
after the judgment, the certificate is not legally adequate to im- 
psach or affect the judgment or writ of error. 

No opinion was given on the power or duty of the Circuii 
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Court to ameod, either with or w.thout an entry or certificate, when 
the costs have been wrongly awarded. 
Judgment affirmed with costa. 



Ths Peoplk ex rel the Detroit Fire and Marine Insu- 
rance Company vs. The Circuit Judge foe the County 
OF Saoinaw. 

In coRStminf the aUtute which proTidas that tuito in«,j b« brought ftgmiiist corporations in 
the same manner as against indlTiduals, and that process may be serred on the presiding 
ofBcer, the culiier, the secretary or the treasurer themof ; or if theru be no such ofllcer 
or none can be found, such service ma^ he made on such other officer or member of surh 
corporation, or in such other manner as the court In which tlie suit b brought may 
direct, Hdd, Tliat snbatitiited serrice can only be made in that county where the 
corporation is lequired or expected to hape those persons present who hape tlie immediate 
eupervision ol its goneral office business, and when; some one may fHirly be suppoeable to 
lie ready at all times to respond for It. 

Mandamus. 

Opinion by Campbell, C. J. — The Circuit Judge, upon affida- 
vit of W. S. Tenant, attorney for John Dietrich, that the relator 
had no presiding officer, cashier, ^e?rcta^y or treasurer within the 
limits of that county, directed service of pr.)c»i3;j to be m ide upin 
one fid>nrard P. Allen, an agent of the ompany in that county. — 
Application is made for a mandamus to compel the order to be va- 
cated. The relator is a Michigan company, having its business in 
Detroit, where the officers reside. 

The power in controversy is claimed to result from section 4835 
of the Compiled LaicSy which provides that suits may be brought 
against corporations in the same manner as against individuals, and 
that process may be served on the presiding officer, the cashier, the 
secretary or the trsasurer thereof ; or, if there be no such officer, or 
none can be found, such service may be made on such other officer or 
member of such corporation, or in such other manner as the court 
in which the suit is brought may direct. 

The point to be decided was, whether a corporation could be 
sued in any county whatever, and substituted service bo had against it 
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Worth iNtiTOx r», IIanna. 

A h;»A u «'hnt{-I iiiori^<igr cxciMitcd by B. Tlio SlK>riff IctIm uimni the aiine to itttbr} a 
jiitl^riuoiii in favor o( C ugaiiMt B and sells tlie (wamc. In an action brought by A H|f^iiMt 
the Slierifl' fnr the conwr.-ion, Jlrld, That the rights of mortgagees can only Iw divewtrtl 
by payment or tender of payment of their wbolo debt. Every secuiity hoMt-r hits » 
rtcht to seek hb ntoiiey out of his Bccnrity withoct prucecdiug against his deblor't 
{K'nMtnal re!*ponMl>ility ; and the lepil value of every iMxiirity ia the meiiUB it M'ill ^ttrtti^h 
of ubtaluiiig Rati -Unction out of the property. 

AVIiile the Court will nut ay^umo judlrially to know ^hat any foreign law is, tJiore is no 
principle whicit will juiitify them in holding anything void under foreign law wiiich i« 
lawful here until the variancu is shown. To that extent it may l)tf presumed thai n 
conformity exist!* lietween our laws and foreign laws. The Court Mill make u«* 
presumption that a tran^ction valid under our laws is not valid cl:«€«here. 

A\ Itere anaitpniiMMUont it ni.vlc in pursiuincu of a statute under oath, in the <xnraeof tlie 

jiroreedings under Mhiuh the party hinictelf has acted, it would be going too far to kay 
lh.it su»li»i valUiition would Ik? entirely worthh^sji im e\idence igainst him. 

KiTor (o St. Jii.^oph Circuit. 

Opiii'dn hj/ C\y\\v.\'AA.. Cli. J. — Mr:>. Haniiii sued Worthinir- 
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if its officere were not found there; or, whether such auhptitutod 

sorvice is only lawful where the ofliccre are not to be found in the 

county where the corporation is iu law located. Whether service » 

may lawfully be made elsewhere on odc of the officers, is a qacstioii 

not before the Court. 

IL'id^ That the substituted service can ou?y be made in that 
county where the corporation is required or expected to have those 
jKirsons pi"cseut who have the immediate supervision of iM genera) 
o!ficc business, and where some one may fairly be supposable to be 
r.uidy at all times to respond for it. The principle is weil settled 
tliat the residence of the corporation is where its chief businci-s 
olfico is, and our statutes regarding the commoncemcnt of suit rec- 
ognize the practice of serving pioccss in the county in which at kast 
one of the parties resides. Legitimate s»rvictt could doubtless have 
lu'en obtjiined in the county of Wayne, and the litigation could 
have been disposed of there 

Mandamu.-* granted vacating the order of the Circuit Judge 
with coiits against the plaintiff. 
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ton for haviog, as Sheriff, seized and sold cortain chattels on process 
against Andrew Ilanna, which had been mortgaged to her, and 
^hich were in the possession of the firm of McDougall, Nicholas & 
Abbott, under a security of the same date, which provided that 
they should take posscssioo and sell goods to pay their own claim, 
and then turn over any surplus of goods or proceeds to her as sec- 
ond mortgagee. The Sheriff seized the property into his own pos- 
session under a writ of attachment, and sold it in parcels to differ- 
ent pers( ns without making an}' provision for either of the mortga- 
gees. The first questions arise upon the pleadings. The first count 
iif th*» declaration was in trover ; but the parties seem to have sup- 
posed that trover would not Ha in such a case, and no evidence wa« 
offered under it. The (lues'tion, therefore, is not befoie the Court. 
The second count set out the rights of Mrs. Ilauna under the sec- 
ond mortgage, which was recited at length, stated the mortgage of 
MoDjugail and others according to its effect and their possession un, 
der it, and then averred a seizure and conversion by sale to divei's 
persons, whereby she was injured in her estate and deprived of her 
sjcurity on th3 g-)oJ5, to her damage. $3,000, etc. This declaration 
was not demurred to, but it was insisted that the declaration should 
have shown the insolvency of the mortgagors nnd averred that the 
mortgagees had no other claim. 

Ileldj That the cause of grievance, if actionable at all, could 
not have been set forth more clearly or specifically, and the objection 
iri not Avell founded. This objection is based upon an idea that 
there is the same substantial difference between the damage done to 
a mortgagee in possession and to a mortgagee out of possession by 
the seizure and confiscation of the goods. Possession or present 
right of possession can make no difference in regard to the quantum 
of damages within the extent of the security. The doctrine alleged 
would be equivalent to holding that no person could have a legal 
right to complain of being deprived of a security unless he could 
hhow the insolvency of his debtor ; or, in other words, that any 
wrong-doer could, at his pleasure, compel the ho!der of a security 
airainst a solvent party to look only to the personal remedy and give 
up the security. This is too unrejtsonable a doctrine to be enter- 
tained. In a case like this our own statutes furnish a positive rule. 
The rights of mortgagees can only be divested by payment or ten- 
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dcr of fNijmcDt of their whole debt. Eyerj Eocnril j holder has a 
right to seek his money out of his eecuritj without proccedisi; 
ag:iiD8t his debtor's persooal responsihilitj ; and the legal yalne of 
every security is the means it will fnniish of obtaining satisfaction 
out of the property. The count was BuiBcient,and all testimony re- 
lating to the soWency or insoWency of the mortf^agor was surplus- 
age. 

It was also claimed that the mortgagee could not sue the Sheriff 
for the couTcrsion, but should seek out the purchasers and recover 
the goods from them. 

H»'h1^ That the statute does not permit the Sheriff or the pur- 
chaser to take mortgaged property away from a mortgagee in pos- 
session and sell it in parcels. It only allows the sale to be made 
^' subject to the lien of the mortgage or pledge existing thereon ;'' 
and it is only upon payment or tender of payment, or performance, 
that the purchaser obtains any rights whatever as against the mort« 
^agee. The right lawfully sold is merely the right of redemption, 
and this is not apportionable. When the Sheriff departed from his 
statutory duty and sold in parcels, he became a trcFpasser, and the 
hale was an unlawful conversion. The mortgagees were not bound 
to follow the property unless they chose. 

It is also claimed that, inasmuch as this mortgage was given by 
a husband to secure a debt due to his wife, which she purchased iu 
New York from another holder, paying therefor out of her personal 
ostato derived from her own father, it cannot be assumed that the 
eomuiou law rnle giving a husband all his wife's personality has 
been abolished in that State, and that it must be assumed that the 
common law rule still prevails there, and that the mortgage is 
therefore void. 

Hcld^ That while this Court cannot assume judicially to 
know what any foreign law is, there is no principle which will 
justify them in holding anything void under foreign law which 
18 lawful here until the variance is shown. To that extent it 
may be presumed that a conformity exists between our laws 
and foreign laws. This Court will make no presnmption that a 
transaction valid under our laws is not valid elsewhere. 

It IB also alleged as error that the Court refused to instruct 
the )ury to disregard the appraisement made under the attach- 



SUPREME COURT DECISIONS. 127 



Straxo a at. vs. Tni Psoplk. 



tiient proceedings Iq estimating the value of the goods. PlaintiflF 
in error was allowed to introduce testimony on this subject, and the 
appraisal was left to the jury for what it was worth, and not as in 
any way conclusive. 

Held, That there was no objection to this. Where an appraisal 
is made in pursuance of a statute, under oath, in the course of the 
proceedings under which the party has himself acted, and he him- 
self selected the appraisers, it would be going too far to say that 
such a valuation is entirely worthless as evidence acraiust him. — 
There is nothing in the record which affects ihe correctness of the 
judgment, which is affirmed with costs. 



-^— ♦- 



Strang et ah is. The People. 
Error to Hillsdale Circuit. 

Opinion bty CooLEY, J. — Defendant and George II. Williamson 
were jointly informed against for the rape of Louisa Towers. — 
From the testimony it seems that the girl had resided in the family 
of defendant. She testified to this fact on the trial, and also to the 
(act that he was her uncle by utarriage. The admission of this ev- 
idence was among the errors charged, which were exceedingly nu- 
merous, but the Court held that it was properly received. 

She stated that Williamson came to her mother's house June 5, 
1870, and got her to accompany him in a buggy to meeting, as he 
8aid. About half a mile from the house they met defendant, who 
t^ok Williamson's place in the buggy, against the girl's remonstran- 
ces, and drove it to a piece of woods. There he made her get out, 
and by threats succeeded in violating her person. It was held that 
what he said to her immediately after the outrage was material testi- 
mony, and it divulged that he compelled her to submit to the embra- 
ces of Williamson also, who soon came up. 

Defendant, in threatening witness, told her that if she did not 
submit he would take her where she would not get back home again. 
The witness also testified that she was afraid of the defendant, be- 
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cause it ran in the family to kUl folks, and she had seen hi 111 abll^^e 
his wife II' /d, Tliat this evideiieo was properly received. The 
girl it aj>p'ar.« was only 16 years of ajre. 

A witness for the dofcuicc testified that at a previcjus time to that 
of the allotred ra|>c, he had had sexual interecsurse with the girl, l»ut 
after testifying; to that fact he was not allowed to j;o into other par- 
ticulars t<?nd in «; to throw suspicion on her chustity. 11 td. That 
this was c/»rreet, the materi;d fact havini; been proved. 

The char;;es of the Court were held correct, and the indictment, 
charj^inir defendant and Williamson jointly with the cimimis.'^iou of 
rape, was considereil good, as b:»th the parties were principals. 
Convict inn affirmed. 



Miller (t al. vs. Mokhv ft ul. 

CiunplainanUwpre «noil in a court of law and jntlgmeat was rvndorfKl ugainst thf m ; a nt>w 
trial w«i8 deQi«>d, and execution issuiKl. Bill Hied lo ivatniiii the ml^ of pntpfrty on tht» 
execution nod judtrnicntRet aside. Held, Tluit the cano waut probiibly one in which all the 
t'iaimfl of coniplainanu havn lM>oa urgvd in a coart of law, and ua no showiuj; wan matlo 
here that any stronger ca.su could be oiade again, no ground for tb« interference of a court 
of equity existed. 

Appeal from Kent Circuit. 

Opinhm hy Cooley, J. — Complainants set out a contract be- 
tween themselves and the defendants. Morse and another, for 
the delivery by the latter to the lormer ot a quantity of stone ; 
aver that delay occurred on the part of Morse and Brooks to 
perform, and that on April 10, 18G8, they requested conplain- 
ants to consent to an abandonment of the contract, which con- 
sent was given, and the same was cancelled and abandoned 
practically, though the paper writings were not destroyed — 
That notwithstanding such arrangement, Morse and Brooks, 
combining and confederating with one Sholeg, in June, 18G8 
brought action on the contract against complainants, in the Cir- 
cuit Court for the county of Kent, for pretunded damages re- 
sulting from a pretended breach of it. Tbat the ease came to 
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trial, and the defendants wickedly and falsely swore that the 
contract had never been abandoned. That the plaintiffs recov- 
ered judgment lor $757 69 and cost**, upon which an execation 
was issued and handed to the Sheriff, who has levied upon com- 
plainant's property. Thnt a new trial has been applied for and 
refused, so that the complainants have now no relief exc»'ptin a 
court of equity. They prayed for an injunction to restrain the 
selling ot their property under the execution that the judg- 
ment might be set aside, and for the usual other relief De- 
fendants put in a general demurrer and the bill was dismissed. 

]h'l(fj That the bill was properly dismissed. It did not ap- 
pear from the record that complainants were present when de- 
fendant testified that the contract was still in force, or that they 
have taken any measures to show that it was cancelled, though 
they must have been apprised of the claim that it wjis of valid- 
ity. The case was probably one in which all the claims of 
com} lainants have been urged in a court of law, and as no 
showing was made here that any strongLT case could be made 
again, no ground tor the interference of a court ot equity ex- 
isted. 

Decree allirmed. 



Near rt. Mitch kll. 

A bjuhI n. n i>lwi<l'-d the "gopinil Jssuo" and gavo notice thNtK^trnisbLM* iiroreedingn wcru |>eiulin|C 
a.vr.iiu-^t him l»y C as debtor of pluintifT. C, however fiiil'*d in his suit against A, whei-cupoii 
A dcMUiindt^I jndp:m<'nt u^ainKt B. The Circuit .Tud^'-* hidd that the suit woj* pr<:'Uiatuady 
l>r«>ii^)it and cniild not be maintained when it vriw shown that a gnrninhee proceeding: tiad 
iK-i-n coriinjoncedapunst the defendant aa plaintifl'5i debtor already. //r/</. That iu this 
tlerisiou tlie I'irruit Jnd;;eern.'d. Tlie pmpor <M)ur<e in thid <';v»e was fordctVndant to plead 
ill aNutenient and notiu Ijar, if lie would talvo advantage of the pcndomy of the otlier 
suit. 

Error to Ingham Circuit. 

Opinion hy Campbell, C. J. — This was an action of a.ssump- 
sit. Defendant pleaded the general issue and gave notice that 
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he wonid show that at tho time the sait was commenced^ gar- 
nishee proceedings were pending against him as debtor of the 
plaintiif, in a sait brought by one Hubert. The case was sent 
to a reteree, who reported that defendant was indebted to the 
plaintiti in the 8um of $255 75 and that when the suit was com- 
menced, garnishee proceedings were pendinor as set forth in the 
notice, ba( that they had since been determined by the rendi- 
tion of judgment against Hubert in the principal case. On the 
coming in ot the report defendant moved for judgment upon it. 

The Circuit Judge held that the t>uit was prematurely 
brought and could not be maiutained when it was shown that a 
garnishee proceeding had been commenced against the delenil* 
ant as piaintiffs debtor already. Held, That in this decision 
the Circuit Judge erred. The proper course in the case was for de- 
fendant to plead in abatement^ not in bar, if he would take advan- 
tage of the pendency of the other suit. The statute does not 
change this, but simply suspends the creditor's right to recover 
nntil the garnishee proceeding shall be determined. 

The judgment, together with all proceedings subsequent to 
the report of the referee, was reversed and the cause was re- 
manded for further proceedings, with the costs of the Supreme 
Court. 



-»-♦ 



The Pkople rx rel. Crawford m, Molitor. 

The statute proridM that ** The pencms harinfr recoivM the ftreatf^t nnml>Rr of rotw glr^n for 
any office at inch election, shall be deemM and declai H dnly electf>d.** It <1(h>9 not under 
any circiiniatancea allow a minority candidate to be dimmed eliTted, whetli^r tlie i>erson 
for whom the miijority aeem to have votod can or cannot be inatall»4. 

Quo Warranto 

Opinion bt/ Campbell, C. J. — This was a proceeding by quo 
warranto to enquire into the respondent's tille to the ofiice of 

Supervisor of the township of Rogers in Alpena County. 

The respondent's plea sets up that 150 votes were cast at the 
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election, of which relator had 2, respontleut 69, and 72 ballots 
were cast tor *' L C. Oawtbrd," whereby he declared himself 
elected. 

A statement of facts was agreed upon and used at the hear- 
ing, but it appears that it did not have the signature of the At- 
torney General. It was held in Ptoph vs. Pratt, 15 Midi., 184, 
that the Attorney General was the only person whose stipula* 
lion could be acted upon so as to affect the People. 

The Court, however, can consider any admiBsiona in the plea 
as binding on the respondent, and the plea was deemed an ad- 
mission that respondent had no title, because it shows affirma- 
tively that he did not receive the greatest n timber of votes cast. 
The statute provides that *' The persons having received the 
greatest number of votes given for any office at such election, 
shall be deemed and declared duly elected." It does not under 
any circumstances allow a minority candidate to be deemed 
elected, whether the person tor whom the majority seem to 
have voted can or cannot be installed. Whether in this case 
there is any such person as L. C. Crawford does i.ot change the 
stale of the canvass, or make 09 a larger number than 72. 

Jiidgment of ouster must go against the defendant with 
costs to the People. Defendant cannot, however, by his state- 
ments or admissions, establish any rights in others. His de- 
fault or his admissions may preclude himself, but can go no fur- 
ther. The title of a relator can only be adjudicated when 
upon the faets lawfully established in the cause his right neces- 
sarily appears from the finding. Tt was not part of the princi- 
pal issue in this cause, and disproving respondents right does 
not establish his. As the plea raised no issue it was thought 
questionable whether proofs could be taken under it at all in 
regard to the rights of the relator, when there is nothing which 
respondent could try. But, without deciding this, the Court 
could not act upon the agreed case, and could not give judg- 
ment except upon respondent*s title. 
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Sanfobd vs. TriK CiiiCAGo <fc L\KE Shore KArLROAD Compant. 

Wbere a jury in called to d«tt>rinino th« noc««sity for taking lands for a railroad, and to fitx and 
deiermino the comp^^naatiun tlien^for the xerdict must be unaniaauiM io fiiViV of tb« 
petition, or no rights in such lauda cau 1>« acquinid thereQoder. 

Roquisites of petition fur condenmtiou oi lands ft>r railruudii, omaidcnMl. 

Where the lands sought to be appruprialed consi^t of a strip running through several dintini t 
parcels, the fimling of the jury nliould iiHlicate tlie daoiages to each sepuRtte aud di.itiu( t 
parcel. 

Appeal from Berrien Circuit. 

Ophnon Jn/ Campbklk, C J. — The procei din^s nppealed 
from were taken under the General Railroad Law to condenm 
certain lands for a right of way. The appellant demanded:* 
jury, and the verdict was rendered and signed by eight out of 
twelve. The clauj^e in the constitution under which the jury 
was demanded declares that when, except to be made by the 
State, the compensation to bi' made when pro[>orty is taken, 
shall be ascertained by a jury of twelve freeholders residing in 
the vicinity of said property, or by not loss than thrc-e commis- 
8i( ners a| pointed by a court of rt»cord as shall be prescribed by 
law. The sei tion of the law referring to the j)owers of com- 
missioners set^ms to contemplate that a majority ot ihem may 
determine the compensation. It also declares thai the jury 
shall proceed to determine the necessity of taking and the com- 
pensation in the same manner and with like effect as i-; provided 
in this section in the cajse of commissioners, but tbey shall all 
be present and act together during the proceedings. It i« 
claimed that it the jury are all present aud acting, the analoiry 
to the functions of commissioners renders the verdict of a jury 
valid. 

Ifeld^ Thai no change had been made in the requisite of an 
unanimous verdict. Juries of in(|uest were well kiiDwn to the com- 
mon law, aud unlike pi'tit juries they miirht eun.<i>t of 12 men. or 
H>mctimes of uion*. but their verdicts were nlwuys recpiin-d to bo 
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Miianinious. It is doubtful whether it was evor supposed that a 
viTdiot of juryiJien in any proccediug would be valid if not unani- 
mous. Under our whole system of railroad charters, previous to our 
present Coustitutiou, the juiies selected to fix damages have been 
styled juries of iiKjucst. They were neither called nor treated as 
mere appraisei*s. Our Constitution now re<|uires 12 freeholders, 
nnd itij provisions are more stringent than in New York It will 
not permit the jury, so specifically provided for, to he chaufred into 
a mere board of appraisers or to be treated as anything but a jury 
of inquest. The verdict in this case was therefore a nullity. 

The petition was objected to as insufficient, because instead of 
declaring it to be the intention of tlie company in good faith to con- 
struct and finish a railroad from and to the place named in its arti- 
cles of association, it avers such an intention only between certain 
points which are named, including thereby Division 2 of the pro- 
jected road. The section under which the petition was filed ex- 
pressly requirei» the former averment, But under an amendatory 
st^itute of I8ri7 canipiniies were, under certain eircumstunee^, author- 
led to desigu:itii a division of not less than 15 consecutive miles 
(»r construction, with full power and authr>rity to construct, operate 
and maintain a railroad upon the division thus designated. The 
Court hold that when the compmy has co'nplied with the statute 
and designated such a division, under circumstances authorizing it 
an inteution confined by terms to that part, of the road would be 
Huffieient, ani the provisions of the section prescribing the contents 
tif the petitit>n miy be modifiel according to the amend itory a ct, in- 
asmuch as under the latter no forfeiture arises from a failure to 
build other pirts of the road. But the petition must thus be one 
thing or the other, and if it does not contaiu a compliance with the 
original section, it should aver such fact^ as to bring it within the 
amendment. It does not appear that there was any authority for 
setting apart Division No. 2, nor that it is a division of uot less 
than 15 consecutive miles, all of which should be made to appear in 
.'^ume way. 

It was also objected that the lands proposed to be taken were 
n.it specifically described as they should be, out are set forth as two 
continuous sections, not showing in which portions the various per- 
sons described as the owners arc interested. This objection was 
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coDfiidered with another that grew out of it ; that the damages arc 
uot apportioned, but the value of the entire land taken is given in 
one sum of S2,000. It was held that the description should have 
gone more into detail than it has in this case. Here it contains lit- 
tle more than a general description of the central line of the road 
and of the location of the way by reference to it, giving no informa- 
tion as to how smaller parcels *may be affected although streets are 
evidently crossed and a village is entered. By the statute, the fact 
of inability to acquire title amicably is made a jurisdictional fact 
and might be controverted. 

A verdict giving a round sum as damages for a continuous strip 
of land crossing several parcels, docs not accomplish anything what- 
ever concerning the rights of the several owners. The land may bo 
different in quality and value ; parts may be improved and parts un- 
improved ; small^lots may be ruined and larger ones may be dam- 
aged but a trifle. Each party interested is entitled to have a find 
ing upon his own damages and the compensation to be made for it. 

It is evidently expected under the statute, that when any person 
demands a jury, they will be able from the petition itself to under- 
stand what property is to be the subject of. their investigation and 
what necessity is claimed to exist for taking it. The necessity is 
not the same in all cases. The petition in this case undertook to fol- 
low the language of the statute so literally as to prevent the several 
interests from appearing with any degree of certainty. And the re- 
sult was that the verdict following the same ambiguous cours^e, has 
made no finding at all on the rights of the party appealing. 

The whole proceedings, so far as they concern the appellant, 
are quashed, and if the company desire to obtain a condemnation 
of his lands thcj must commence new ones. He b entitled to all 
the costs. 
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ABATEMENT. 



1. Where the defendant pleads in abatement the mis-joinder 
of the plaintiffs, the plaintiffs hold the affirmativo and 
must begin. — Afc Roberts vs. Eastman. 35 

2. Where issue is joined upon a |)Iea in abatement, and the 
decision is adyerse to the plea — whether interlocutory judg- 
ment should be entered and plaintiff's damages be «i/W- 
gently assessed,, tpiere. Id, 

3. Suit commenced in Wayne Circuit by declaration, in as- 
sumpsit. Neither party resided in Wayne County. De- 
fendant plead in abatement the want of jurisdiction in the 
Court, the statute providing that actions of thi» kind shall 
be tried in the county where one of the parties bhall re- 
side at the time of commencement of suit. Held, on de- 
murrer to pica in abatement that the law referred to docs 
not prevent the commencement of a suit in the county 
where neither party resides, but only the timl of the 
cause, and that the only effect of the law in such case ii 
(o remove the cause for trial into a county in which one of 
the parties resided at the time of the commencement of 
the suit. — Clark vs. Spencer. 78 



ACTION. 

1. Trover for lo&rs cut from laud is not a local action but wilt 
be tried in any court obtairiinj^ jurisdii'tion of the person — 
Slilson vs. Gntlri/. 



It.}** 
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2. Title to land cannot be tried in a transitory action against 
the aotual occupant claiming adverse title. Id. 

Sfe Jl'RlSDICTlON, 1, 2. 

ADULTERY. 

1. A person guilty o! adultery may be convicted of fornica- 
tion ^ where the information is for fornication, as adultery 
embraces fornication. And where a person is convicted of 
adultery he may be convicted of fornication. — People vs. 
Rouse. ' 209 

AFFIDAVIT?. 

1 . Whether, upon a motion to dissolve an injunction, after 
answer, the complainant may read affidavits to contradict 
the answer, — qmre, — Grai^ vs. Koch. 119 

tSee Attachmixt 4. 6, 7— PROMISSORY XoTE, 5— Capias. 

AGENT. 

1. An agent may bind an undisclosed principal, and may so 
negotiate for him as to make him a party to a contract 
without naming him. — McRoherts va. Mastman. 35 

2. Where one assumes to act as agent for another in incur- 
ring a liability, when in fact he has no authority to bind 
the person in whose name he assumes to act, he will be 
hold liable himsdf as principal. — Holland vs. Stewart, 39 

ATJMONY. 

I. When the wife files her bill for divorce, temporary alimony 
will be allowed, notwithstanding the equities of the bill 
arc denied in the answer. And where the answer on oath 
charges the complainant with ill conduct, she will be 
allowed alimony, if such condact be denied by affidavit. — 
Hoover I's. Hoover, 27 

Ste CiucriT Coi'RT Gomaiissio:^er. 



AMENDMENT. 

1 A dolectivo certificate of sale of real estate, upon cxocu- 
tivni. muy ho amended by the person making the sale, even 
Mltci bis term of office has expired. — Bt'jch// vs, Rowc. 152 
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2. Held^ That the declaration in trespass, in a suit certified 
to this Court on a plea of title from a Justice's Court, 
may be amended so as to make the description conform to 
the description of the premises in the notice attached to 
^ the general issue ; it being then apparent that when the 
pleadings were made up in the Justice's Court the error 
was overlooked by both parties. — Farrar vs. fftfjhway 
Comm issioners, 1 6 



APPEARANCE. 
Sm Attachment, 3. 



APPEAL. 

1. A Circuit Cuurt has no general discretion to allow an ap- 
peal from the judgment of a Justice of the Peace based 
upon the equities of the case. Such an appeal can be 
allowed under Sec. 190, of the Justice's Act, only where 
Che party desiring to appeal was prevented from doing so 
within five days after judgment rendered, by circumstances 
beyond his control, and it is not beyond his control to see 
that the officer before whom he swears to an affidavit, 
signs the juratf before he files it with the Justice. — Cal- 
cert vs. McNaughton. 8 

See Assessment Roll— Assignment — Licknse. 



ASSESSMENT ROLL. 
See Tax Title. 

ASSIGNMENT. 
See License. 

ATTACHMENT. 

1. Where a constable makes return to a writ of attachment* 
issued by a Justice of the Peace, that he left a copy of 
the writ and inventory with the person in whoso posses- 
sion he found the goods, but omitted to state whether the 
defendant has or has not " a last place of residence in the 
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•ountj/' the defendant not appearing in the snit, the Joa- 
tice ia not authoriied to retain the case ; and a judgment 
rendered against the defendant under such circumBtances. 
will be reversed. — Percival vs. Tucker, 219 

2 A writ of attachment issued from a Justice's Court must 
be served by seizing the goods of the debtor and by leav- 
ing a copy of the writ and inventory with the defendant, 
if he can be found in the county ; if not so found, such 
copies must be left at his last place of residence if there 
be any such place in the county, and if not, then by leav- 
ing the same with any person in whose possession the 
goods may be found ; and unless the copies are served in 
one or the other of the modes indicated, the Court ac- 
quires no jurisdiction over the defendant. — 0*ffara vt. 
McKnny. 164 

3. Where in ao attachment proceeding the goods were seized > 
but no such service was made as to give the Court juris- 
diction over the person of the defendant, and on the re 
turn of the writ the Justice continued the cause to a 
future day, and the defendant appeared before the Justice 
prior to the adjourned day and demanded trial. Ueld^ 
that oUch appearance was a waiver of service ef process, 
and that the defendant thereby subjected his person to the 
jurisdiction of the Justice. LI 

4. UiflJy An affidavit to entitle a person to an attachment 
under sec. 3670, Com. Lavi^ is insufficient to authorize 
the issue of the writ, in which deponent swore, '^ he be- 
lieved the defendant was about to abscond/* &c. — Anony- 
tnottn, 118 

5. A bond ibr an attachment in a Justice's Court, which has 
but one surety is irregular, merely, and may be amended.—/*/ 

6. An affidavit for an attachment under see. 4743, Comp. 
Laws, stated in positive language the amount of the in- 
debtedness of the defendant to the plaintiff, at a certain 
sum, without using the qualifying words of the statute, 
" as near as may be,*' IMJ, pufflcient. — Bvrn$ m. 

7. The affidavit al{*o stated in positive terms the non -residence 
of the defendant, without using the prefatory statement 
" that the deponent knows," or '^ that the deponent has 
good reason to believe," specified in the statute. Held, 
sufficient, and that in each particular there was a substan- 
tial compliance with the statute. Id, 
See Costs. 
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BIDDERS BOND. 

1. Where a city charter provides that certain public work^ 
shall be let to the lowest responsible bidder, with sureties, 
and that the same shall be advertised, Held, That the 
following provision in the advertisement for the work, by 
the Controller, viz : ^' Builders are required to file a 
satisfactory bond with the Controller before the proposals 
are opened, conditioned that should they be found to be 
the lowest bidders they will enter into a contract, with 
good and sufficient sure(?ics to perform the work," was 
warranted by the charter, and that a party bidding, though 
the lowest bidder, has no right to insist upon the accept- 
ance of his bid without first tiling a bidders' bond. — 



BILL OF EXCEPTIONS. 

1. An order entered after verdict and if/ot^e judgment, ex- 
tending time for settling bill of exceptions is as valid and 
binding as if made after judgment. — LItuU vx. Ilinman. 

BILL TO QriET TITLE. 

1. lu order to maintain a suit to quiet title, the eomplainani 
must establish a clear legal or equitable title iu himself — 
Cummin va, Ahhoit. ^-i 

•J. The grantor of complainant having made an assignment 
under the laws of Pennsylvania, for the benefit of credi- 
tors, and having subsequently assented to a conveyance 
from his giantors to defendant (the one to him being lost 
and not of record) had no title to convey to the complain- 
ant, and his assent to the conveyance to defendant must be 
taken as conveying title to defendant, where no record 
title from defendant's grantor intervened. hL 

BOARD OF PUBLIC WOliKS. 

Svv t*ASK OF DKTnolT VS. BOART) t)F PUB. W0Rlt8. 18ti 



BONA FIDES. 
1. Whenever it appears that the consideration of a paper be- 
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3. 



tweea |h% origiiial parties hoa beea proeured by fraud, 
proof pf aacb fraud throws upon the holder the burden of 
proving that he got it in good faith and gave value for it. 
Miller vt. FMe^. 231. 

A bonajUe holder of negotiable paper, is one who ac- 
quires the paper in good faith^ for a valuable eonsider- 



ation, from one capable of transferring the paper, without I 

notice of the consideration, or of attending facts and cir- f 

eumstances which would naturally lead an honest man^ 
using ordinary caution to make further inquiries. Id, 

3. The rule is, that an innocent purchaser of commercial pa- 
per takes it stripped of all equities between the original 
parties to it, but where the instrument is not the contract 
of the parties, where it is different from what they made 
it or intended to make it, it cannot be enforced in the 
hands of aay one, unless indeed, the instrument in its 
changed form ha^ been ratified by the parties so as make 
it their contract. Id. 

i. Adding the name of another drawer or maker to a bill or 
note, is a material alteration, such as will discharge the 
original party not consenting thereto. Id. 

5. Where it was claimed that the payee named in a prom- 
issory note procured the signature of the maker while 
such maker was intoxicated, the intoxication being brought 
about by the payee named in the note. Held, That if the 
maker was so intoxicated as to be unconscious when he 
signed the note, such note would be void, even in the hands 
of a bona fide holder. 



BONDS. 



1. A Sheriff and his sureties in a suit upon his official bond^ 
eannot object to any irregularity short of a jurisdictional 
defect in the judgement upon which the execution was is* 
sued, for the non-return of which a breach in the bond is 
assigned. — People vs, Ihimpley. 197. 

t. The failure of the Sheriff to give a new annual bond, as re- 
quired by the statute, will not release his sureties from lia- 
bility on account of process placed in his hands for execu- 
tion before such renewal is required. Id. 



Some proceeding is neee.<9sary to declare hi.s office vacantia 
case he fails to give »uch new bond, and he and his sure 



J 
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fies cannot avail themselves of the supposed vacancy as a 
defence to the action on the bond, without a tpeeial plea, 
or special notice of the neglect as a defence. Id, 

S€« Attachment. 6. 



CAriAS. 



1 . In this btate there is by statute no non-bailable capiat hj 
which suits may be commenced, but in all suits commen- 
ced by capias there must be endorsed on the writ an order 
to hold to bail, made by the Circuit Judge or Circuit 
Court (Commissioner, on a proper affidavit. TerrUl vs. 
Grove- 3. 

2. This affadavit to hold bail must be pofcsitivc, and must 
make out a prima facie case against the defendant. Id, 

3. An affidavit to hold to bail in an action for alleged repre- 
sentations on a sale or exchange of lands, if such action 
may be commenced by capiaBy should allege, in substanee, 
that the defendant knew the representations to be false, 
and that they were made by him with the intent to de* 
reive and defraud the plantiff. Id. 



CIRCUIT COURT COMMISSIONER. 

1. A Circuit Court Commissioner has no authority te make 
an order allowing alimony. — Thorp vn. Thorp, 209 

2. Circuit Court Commissioners have no jnrisdiotion to act as 
Injunction Masters in cases not pending in the ennnty in 
which lh«y reside. — Manon v$. Slaitson, lit 

CONSTITUTIONAL LAW. 

« 

1. The provisions of the Act of 1865, ''to encourage the 
erection and support of water-power manufactories/' (ex- 
cepting perhaps the last clause of section 5,) are not un- 
eonstitutional. — Harticell^ petition of 97 

COSTS. 
1. Plaintifl' brought assumpsit on promissory note for SI 14 
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and recoTcrcd that sum. Ildd^ that the defendant was 
entitled to costs. — Matthun r». Butttrjiehl . (jy 

2. (Njsts arc awarded onlv by btatutc. — llartirtlL jHitition ol*. 

97 

^>. In proccedingb had under the Act of 1865. " to cncourago 
the erection and support of water power manufactories,'' 
the respondent is not entitled to eos^ts. except in those 
eases in which the petitioner moves for a jury, to re-asseas 
the damages reported hy the committee, and the jury fail 
to lessen the damages. The words '' fees and expenses '' 

in Sec. 11, embrace only the fees of nfficorj* of the Court. 

and the committee or jury. Id. 

4. Rule in appealed casjs. — Lomutn vn. Sfitz, 104 

5. The plaintiff in error, in certiorari cases, is entitled to an 
attorney fee of $16. in case the judgment is reversed. — 
Dodge 1-5. Corhin. 140 

6. Sub, 5, of Sec. 1. Act 28, S. L.. 1860, has no application 
W. re.r(ioraried^i^&&. Id, 

7. Uiidcr Sec. 5697 of the Compiled La ira^ ^h amended by 
the act of 1871, (Laws of 1871, page 192,) the plaintiff, in 
an action upon contract for the recovery of damages, is not 
entitled to costs unless the damages recovered by him ex- 
ceed 6100 — but the defendant is in such case, under Sec. 
5600. C\ L., entitled to costs against the plaintiff. — Buck 
vs Miller, 171 

8. Although in Chancery the party who fails must, prima 
/aci(\, pay costs, yet a very broad discretion belongs to the 
(^ourt in regard to costs, and the right to them is not a 
necessary consequence of the relief prayed for and ob- 
tained ; and in many casci?, equity grants the relief 
prayed for upon condition of paying costf, or in some 
cases without allowing costs to cither party. — Barnard r.v. 
Savier. 174 

\). In some cases, as of mortgages or other incamberauces 
having a specific lien upon property, where the owner 
comes to relieve the estate from the incumbrances which 
he put upon it, or those under whom he claims, the person 
having that incumbrance is not to be put to expense with 
regard to that proceeding, and so long as he acts reasonably 
asmortgagee, to that extent he is to be idcmnified. Id 

10. But where the Court considers the mortgagee guilt? of any 
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misconduct, in regard to the suit or the subject of it, he 
will not be entitled to costs. Jd. 

11. Executors, administrators, &c., instituting or defending 
suits against strangers to their trusts, in those capacities, 
are subject to the same rules as to costs, as they would be 
if they were sueing or defending in their own rights. Id. 

12. A commenced a suit in assumpsit, in Justice's Court, 
against B, February ll, 1871, returnable February 20, 
1871, which was duly served, and on the return day par- 
ties appeared, and by cons^t cause was adjourned without 
putting in any pleadings, until the 15th of March, 1871 . 
On the 20th of February, 1871, B commenced a suit in 
assumpsit against A, before another Justice, returnable 
February 27th, and on the return day parties appeared 
and joined issue, the plaintiff declaring in the common 
counts in assumpsit, and defendant pleading general issue 
only, and the cause adjourned to the 28th of March, 1871 . 
March 15th, 1871, parties in first suit appeared and 
joined issue, plaintiff declaring in the common counts in 
assumpsit, and defendand pleading general issue only, and 
trial had and judgement for plaintiff, for 817 67 damages, 
and ?3 27 costs of suit. March 28th, 1871, second suit 
tried, and judgment for plaintiff, for 825 damages, and 
$4 30 costs, //f^c/, notwithstanding § 3728, C. L.,each plain- 
tiff properly had judgenipnt for costs. Paddock v%. Kihhic. 

171). 

13. In an action brought against the owner of dogj*, to recover 
damages for killiiig and ''worrying" plaintiff's sheep, 
founded on Sec. 1645, C. L., the plaintiff is entitled to 
judgement for double the amount of the verdict and costs, 
in such cai*c. — Dorr vs. Lonck», 18!?. 

14. Costs by Sec. KJ45, limited to 85 00, to which, however, 
must be added the costs to be allowed to the prevailing 
party, by the Act of 1809, page 32, Jd. 

15. Where an attachment writ had been quashed on motion of 
defcLdant for defective affidavit, before any declaration 
had been filed therein, and before any appearance of the 
defendant had been entered therein, save for the purpose 
of the motion, littd, that unde- Act 28, Laws of 180J>, 
the costs therein provided to bo taxed in favor of the pre- 
vailing party, under the head of "for proceedings before 
notice of trial," were not allowable or taxable in such a 
case. — Terr ill tc Grorv, 07 
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CONTINUANCE. 



1. On a first application for a conntiuancc, on account of ab- 
sence uf witness, the following: facta should be hhown : 
Materiality of the testimony, necessity therefor, absence of 
witness, endeavors luade to procure his testimony or atten- 
dance at Court, the time when he is expected to return 
or when the party expects to procure his deposition, and 
that the application is not made for delay, but that justice 
may be done. — Bostwick vs. Dodge. 92 . 



CONTRACT. 



1. Plaintiff shipped certain goods by (i. W. Railway from 
Detroit to New York City, the price for the whole service 
being a^rreed upon by plaintiff and company, and at the 
Dame time, plaintiff signed an agreement with the com- 
pany that the latter would not be liable for loss of market 
or other claims, arising from delay or detention, on the 
journey, under any circumstances. The goods were de- 
tained at l^uspension Bridge, the N. Y. Central Company 
refusing to receive them ; whereupon suit was brought by 
plaintiff to recover damages. Hddy That the re- 
sponsibility of the common carrier to cDuvey the 
property, a.s agreed, to its destination, having 
undertaken U) do so, and fixed the price for the service, 
may be waived by the consignor, and the common liability 
may be waived by a clear and distinct agreement. And 
whrn a person making a contract actually signs a paper re- 
i'erriug in plain terms to a condition on the back of the 
paper itself, tind a like one is at the same time delivered to 
him, the law presumes that he understands and assents t«i 
each and every condition contained therein. — IlarlneMS vs. 
a. W. Kailway Co. 80 



CROSS BILL. 



1. Where a defendant haj? any relief to pray, beyond what 
the scope uf the complainant's bill will furni»h him. he 
luiist fili^ ;i cross bill. — Brigga r». Kan/man. 160 

2. To entitle a defendant to a decree against his co-defendant, * 
a croK^ ^ill is ii«i:c?sary. i«^ 



t 
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DECLARATION. 

1 . A declaration filed within ten days after the retarn day of 
the writ of replevin is in time. — Kreigher vs. If'cirMtrr. 229 

*i. A neglect to file the declaration in time is no ground for 
quashing a writ. Such neglect can only be taken advant- 
age of by rule to declare and judgment of nonprog, — Id, 

3. In an action brought against the owner of dogs, to recover 
damages for killing and " worrying '' plaintiff's sheep, 
founded on Sec. 1645, C, J,., it was held that the words, 
'^ drove, chased and hurried/' used in the plaintiff's 
declaration, are equivalent to or within the meaning of 
the word, "worried,*' as used in said section. — Dorr v$. 
LourlcM. 182 

4. The declaration alleged that the sheep were depasturing 
on the farm of the plaintiff, and in his possession when 
the wrong was done, ffehl. That this was a sufficient alle- 
gation that they were out of the enclosure of the defend- 
ant. Id. 
See AmeNiOIEnt. 



KMINEXT DOMAIN. 

1. KmoinU domain is the inherent right necessarily resting 
in every sovereignty to control and regulate the relative 
rights of individuals, where those rights are of a public 
nature, and pertain to its citizens in common. Hence, no 
constitutional provision is necessary to give it force. — 
IfnrtweUf petition of. 97 

2. The power cf eminent domain may be exercised by the 
sovereignty itself, or may be delegated. Id. 

3. It is for the legislative department to determine what enter- 
prises arc of a public and what of a private character. — Id, 



EyriTY PLEADINGS. 

1. Pleadings in Chancery must be actually filed and served 
within the time required by the rules of the Court. If 
served upon the adverse party or his solicitor, without 
having been filed, such service is irregular. — Wdder r«. 
Lyminiy et td, 184 
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2. Id such case, where an order pro confesw had been ca- 
tered, no answer having been filed, a motion to set aside 
the order as irregularly entered, denied ; no excuse having 
been given for the neglect, nor any showing of meritorious 
grounds of defense, nor copy of anpwer presented to be 
is led. Id, 

3. Bill of complaint multifarious, — Gr[()h rx SloJdard. 37 

4. The personal representative of a deceased mortgagor is 
not a necessary party to a foreclosure bill. — jUiUU r$. 
Bufjg. 31 

5. Where the Register of the Court is appointed guardian 
ad Ittemy on motion of the complainant, over the infant 
heirs of a deceased mortgagor, pending proceedings for 
the foreclosure of a mortgage, his acceptance of the tru^t 
should be implied from the fact of appointment; and in 
case of his failure to answer, the presumption is that there 
was no valid defence to the bill. Id, 

G. Where the Register of the Court is appointed, on motion 
of the complainant, guardian ad Utem of infant heirs of a 
deceased mortgagor, in a proceeding to foreclose the mort- 
gage, and neglects to answer the bill, and a sale is made 
in pursuance of a decree of foreclosure, the proceedings 
will not be set aside unless some wrong has been done, bat 
the irregularity may be cured by filing the answer nunc 
J fro tunc. Id, 

7. The reference to take proofs under Ch. rule 92, may be to 
any commissioner in the >State ; and it is not necessary 
that such commissioner shall reside in the county or cir- 
cuit in which the Court making the order, sat. Jd. 
Srf Cross Bill. 



EQUITY JUJtISDTCTION. 

1. (yourts ef equity will not entertain a bill to compel offset5 
of unconnected, independent debts. Relief, by way com- 
pelling BetK>frs, will only be granted where it appears that 
the accounts or claims of the parties are mutual and indr. 
2>cndanL — Flanders vs. Chamberlain, 13- 

*2. Whenever a locality loses it character as a place suitable 
for a place of residence and becomes essentially a manu- 
facturing neighborhood, where the business generally 
carried on is hostile to and inconsistent with its use as ;i 



B 
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place of residence, a court of equity will not interfere to 
prevent the carryinj^ on of the business of maoufacturinf^, 
even though the trembling motion and noise thereby oc- 
casioned, renders it almost impossible to use adjoioin^c 
premises ns a divelling. — Gilhfrtj'i. Shouf^rinun. 158 



EQUITABLE LIEN. 

1. The doctrine is well settled that a vendor of land, if he has 
taken no security, although he has made an absolute con- 
veyance by deed, acknowledging full payment of the con- 
sideration, yet retains an equitabe lien for the purchase 
money, unless there be an express or implied^waiver and 
discharge of it.— i^roir?i m, Forttn-. 12. 



o' 



2. A conveyance by the grantor without security, for tha pur- 
pose of allowing the grantees to execute a mortgage on the 
property to a third person as security for a loan of money, 
to be used in payment of a portion of the purchase price, 
the grantor taking the grantee's personal bond, without 
security, for the payment of the remainder of the purchase 
price, is not a waiver of the equitable lien as to such re- 
mainder subject to to the mortgage. A/. 

3. And in case of a sale of such premises by advertisement or 
foreclosure of the mortgage so given, such equitable lien 
for the remainder of the purchase price may be enforced 
against any surplus money remaining afcer payment of the 
mortgage and costs of foreclosure. Iil. 

KIUIOK. 

L Error will not be presumed; to be considered it must 
affirmatively apppcar. — Redmond r.-r. Sfumhurj/. 124. 

EVIDENCE. 

1. Conflict in testimony — Rules as to weighing evidence, dis- 
cussed. — Krmpici/ V8. Mc G inn IS. 87. 

2. The plantiflf on resting his case had not made such a show- 
ing as to entitle him to recover, but his evidence offered to 
rebut the evidence of the defendant, showed him entitled 
to recover. Jlehi, That whether any given testimony is 
elicited on the direct exdmination, cross-examination, re* 
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examination or by way of rebutting, the Court will apply 
it to the issue as presented by the pleadings. — Jonei v$. 
Dimmock. 87 . 

See PROMISSOnT NOTES. 4. 



EXECrTTON. 

1. When an execution is regular and legiil upon its iaee, and 
is issued by a magistrate having apparent authority to is- 
sue it, the officer serving it will be protected. — Foster i^s, 

2. Where a Justice of the Peace issued an execution on a 
judgement regularly rendered before him, afler the case 
had been appealed to the Circuit Court, and delivered the 
same to an officer for collection, and the officer by direction 
of the attorney of the plaintiff in the execution, levied 
upon and sold, by virtue thereof, a buggy of the defend- 
ant, to satisfy the execution, after having been notified by 
the defendant that hn had appealed the suit, Ifeld, in an 
action of trespass by the defendant against the officer, that 
he could justify under the execution, and was not liable in 
that action. Id. 

3. A ministerial officer is protected in the execution of pro- 
cess regular and legal on its face, though he may have 
knowledgs of facts rendering it void for want of jurisdic- 
tion. Iff. 

4. Where a suit is taken from the Circuit to the Supreme 
Court and the judgement rendered below is affirmed, exe- 
cution upon the judgement originally obtained in the Cir- 
euit Court will issue from that Court, unless there is 
something in the order or judgement of the Supreme 
Court that plainly includes the judgement in the Circuit 
C'Ourt. — AJfman r«. Johnston. 41 



FORCIRLK KNTRY AND DETAINER. 

St*e Jurisdiction. .-5. 

FRAUD. 

1. Without a suggestion of falsehood or a supprestston of 
truth, there can be no fraud. — ^'Vry vm Ktuh. 119 

i^Ve pR0MMiS8ouv Note. 



i: 
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FRAUDULENT REPRESENTATIONS. 



1. To entitle a party to a warrant, in aotions upon contract, 
on the ground of fraud, under the third subdivision of 
Sec. 3671, C. L,^ he must show the representations of 
the defendant upon which he claims to rely; that relying 
upon the trutli of such representations he was induced to 
part with his property; that such representations were 
false, atid that the defendant knew them to be false, and 
that he has suffered dama<;e by reason of the premises. 
And the facts and circumstances tending to show the fraud 
must be set forth. — Lane is, Shdlman, 205 



GARNISHEE. 

Service of garnishee summons issued by a Justice of the 
Peace against a corporation, must be served on a general 
agent or principal officer of the company, and service on 
a local agent merely, will not give the Court jurisdiction. — 
/>. //. (f*. /. R. R. Co. I's. Younghcws. 143 



HirrHWAYS. 



1. The proviso in section 1, of the highway law, that no 
second application shall be made within twelve months, it 
not a limitation on the part of the Higway Oommit*- 
loners, who may act on such second application if thtty 
please. — Fanrr rs. llttjliwoy Corners of Silver Greek., 106 

2. Where the record of proceedings in laying out a highway 
Khowcd notice of th« meeting of the Commissioners to Uy 
out had been served on three persons, but did not show 
them to be owners or occupants, or who were owners or 
occupants, the Commissioners had no power to lay oat 
*uch high'vay, and their order laying out was a nullity. W, 

IXFORMATIl^X. 

1. A count in nn information, that A assaulted Bwith intent 
tu /.'/// a^irZ 7»;/a7«r, without naming the person he inten- 
ded to kill, held suihcient. — People rn Murrpj/, 94 

2. A count in nn information which charges A with assault- 
ing B with intent to kill C, held bad, on demurrer, I(L 
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3. Afler the trial has actually commenced, the Coart has no 
power to order that the names of additional witnesses, 
known before the trial, may be endorsed upon the infor- 
mation, — People vs 0*Hara^ 170 

INJUNCTION. 

1. Injunctions mandatory in substance, thoup;h in form mere- 
ly prohibitory, may be granted, — Hut to justify this extra- 
ordinary process, a case of preat urgency, to prevent irrep- 
arable injury, and clear of all doubt as to complainant's 
title must be presented, — (7r''y «>■. Korlu 119 



2. An injunction may be dissolved where the answer, though 
not denying specfically the allegations of the bill, sets up 
matters which if true, arc deemed a sufficient avoidance. 
— Fargo m fjonll, 19. 

r^ On a motion to dissolve an injunction, where the answer 
i«ets up matters in avoidance, the complainant may reply 
I y affidavits by way of avoidance, either trarersiog it or 
avoiding it by new matter. LI. 

4. An injunction will not be granted to prevent an obstruc- 
tion in a navigable river, unless the obstruction complain- 
ed of will bo a practical hinderance to the public use. — 
Van Dt-r Brook* r», Curri'r- 21 

5. Where a complainant*s legal right in doubtful, a court of 
equity will not interfere by injunction before the legal 
right has been established at law. A/. 

^. An injunction may be granted to prevent the huiiband 
from disposing of bis property, whore it appears necessary 
in order to secure alimony to the wife. And third parties 
may be rehtraincd from disposJing of property claimed by 
them where the bill alleges such property to belong to the 
husband, and charges collusion between such third party 
and the husband. — lloovtr rs IFourrr. 27- 

Ste Affidavits. 

INJUNCTION MASTKK. 

Ske (MRCriT COI'IIT (.V>.MMli?SlONER. 

INl'KST 
1. Upon a trial on an ini\)rmation for inccbl, where the 
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proof tended to show that the intercourse was forcible 
and aj^ainst the will of the complaining witness with whom 
the intercourse was had, Htld^ that accused might be 
convicted uf incc&t, even if the jury t^hould find that the 
force used was such asunder the ciicuuistanccs, to amount 
to rape. — People vs. Rou&c^ 209 



ISSUE ROLL. 

L No issue roll rerjuired in certiorari cases, and hence no fee 
can be taxed for making one. — Doihjt ts Corbin, 1-40. 



JOINT DEFENDANTS. 

1. S- L. 1869, lOJ, provide that when suit is commenced 
against two or moreyoin^ defendants, one or more of whom 
phall reside or be found in the county where the suit shall 
be brou<!:ht, and one or more of the defendants shall be 
served with process or declaration in the county where 
suit is commenced, the plaintiff in such action may feue 
out one or more writs of summons, or other writ whereby 
such suit was commenced, directed to the county where 
such defendant not so served may be found. IIM^ That 
the statute applies only to defendants y^nt^/y liable. — j£osif 
vs. Jlarrinyton^ cl ai, 77 



JUDGMPLNT. 

1. A mere transcript of the minutes of proceedings in a case 
in Pennsylvania, without giving the record of pleadings, 
proceedings and journal entries, does not constitute a 
record of judicial proceedings under the Act of CongresK 
of May 2G, 1870. — Hvans vs. lieaf, it al. 212 

2. The renewal of a judgment in Pennsylvania by scijv/tjciug 
without servici^, only keeps in force the local lien, and does 
nut constitute a new judgment against the person so as to 
prevent the operation of the statute of Hmitallons. Jd. 

3. Such new or revised judgment does not constitute un 
original judgment upon which a party may be sued in tbiy 
State. It is based upon and controlled by the original 
judgment and subject to all its limitations except the local 
lien given by the sUitutc oftheSt^tc where rendered. — /«/. 
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4. An order by the Justice ^' that pkintilf retaia the prop- 
erty by paying the charges on them, and that defendant 
pay the costs of suit," is not ^ final jachjmcut, — Duhig r#. 
Lijyscomh. 131 

5. A defendant sued here in assumpsit on a judgment ren- 
dered in Ohio on a atgnovit^ may prove, under the plea of 
the general issue, any defence which in that State would 
be good ground for setting aside the judgment, or an order 
to deliver up the coynovit to be cancelled. — Giddingz vs. 
Whitlessfi/. 240 

See JURIi?DlCTON, 8. 

JURISDICTION. 



1. Objection to the miss use of the process of the Court for 
the purpose of acquiring jurisdiction of the person, must 
be made at the first opportunity and before plea, or it will 
be deemed waived, it will not be heard on motion to 
change venue after appearance and issue joined. 

2. In a transitory action the defendant who might have ob- 
jected to the jurisdiction over his person, will be deemed 
to have waived such objection, after issue joined. — Sfilson 
vs. (hfilff, 222 

3. Circuit Judges have no original jurisdiction in cases under 
the Forcible Kntry and Detainer Act, as amended in 
1H*)7.— >S/j€// i-». S.uti. 108 

4. Tn ^iv(* the Cinuit Court jurisdiction in case of appeal 
from a Justice of the lV»ace, th'^.rc must have been a fitail 
juil</mtiU rendered by such Justice of the Peace. — Ihihifj 
v.<. Jjipmomb. 131 

5. It in a general rule that equity has concurrent jurisdiction 
with the courts of law in cases of fraud; but not to im- 
peach a will for fraud or incompetency of the testator, 
though the court of equity may retain a bill involving such 
a (luestion, to obtain the decision of the proper court, and 
then to decree accordingly. — GnJisff.SioJtad. LJT 

6. Where there is concurrent jurisidiction, the riu-ht to ?uain- 
tain jurisdiction atttaches to the tribunal that first exer- 
cises it. 2(i. 

7. Probate Courts have jurisdiction to tr}* all questionjR 
touchinp the vallility of wills of personal as well as real 
estate. ^ f»l. 
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8. The judgment of everj court on matters within its juris- 
diction, is conclusive on every other court. /</. 

9. A Justice has no jurisdiction to enter judgment after four 
days from the day the cause is suDmitted to him. — Sager 
vs. Harrison. 90 

• 10. A Justice*s return showed that the cause was tried before 
him October 12, 1870, and that he took four days in 
which to render his judgment — that he rendered judg- 
ment October 17, 1870. Ileld^ That although the return 
showed that the cause was decided five days after the 
trial^ nothing appearing in the return to the contrary, the 
legal presumption is that the cause was not submitted to 
the Justice for final decision, ut^til after the 12th of 
October — that the docket entries required by the statute, 
having been made, and the law not requiring tho docket 
to show when the case is submitted for final decision, the 
ordinary presumption in favor of the correctness of official 
action must support the proceedings. Id, 

11. A person arrested without warrant by the Marshal of the 
village of Benton Harbor must be taken before . a Justice 
of the Peace of Benton township, and this mast appear on 
the face of the proceedings. — Yore rs People. 241 

12. A Justice cannot hear, try and determine a criniiual charge 
upon a complaint alone. Id, 
^'c"e Equity Jurisdictiox — Actiox, 1, 2. 



JURY. 

1 . A defendant in a criminal case cannot challenge peremp- 
torily jurors in a Justice's Court. — Yore vs. Peojyle. 241 

LAWYERS, SrUGESTIONS TO— 154. 

LICENSE. 

1. A license to keep and maintain a ferry, under chapter 25, 
of ('Ompiled Laics, is a personal trust, and is not assign- 
able. — ]ViUard vs, Forsi/the. 190 

2. To entitle the licensee to an injunction against one who is 
running upon the route of such license, he must have kept 
and operated a ferry in conformity with the requirements 
of his license. Id. 



r 
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The bond required by the licensee is a condition precedent 
to the enjoyment of any right under such license, and it 
»€€m$ that the giving and approval of such bond must be 
alleged in the bill of complaint. Id- 



MANDAMUS. 



The order to show cause is answ^ored by affidavits, and 
when heard on sush answer the proceedings are treated 
and considered prior to the issueing of the writ of manda- 
mus as a motion or application for the issueing of the writ, 
and under Act No. 28, Laws of 1 869, page 33, costs in 
such proceedings are to be awarded as in cases of special 
motion. — Psople ex re! Greene vs, Htfjhicat/ Commtasiun- 
trs, 01 

See Costs. 



MARSFIALIXG OF SECURITIES.* 



1 . Where premises have been mortgaged, and subsequently 
parcels of or undivided interests in the same hands have 
been conveyed or incumbered, on a foreclosure of such 
mortgage, the premises must be sold in the inverse order of 
such conveyance or incumbrances.- -^/vV/r/i vs. Kaufman. 

Gl. 



MOTION- 

1. A motion to quash i)roceediD«rs should state tersely and def- 
initely the grounds of error relied upon. — Anonymous. 118 

NKliLTGENCE. 

1. In an action on the case, for negligence, the plaintiff can- 
not recover unless there was negligence on the part of the 
defendant, and freedom from contributory fault on the 
part of the plaintiff. — Cooh rs, rotter. 14'i 

2. Negligence is a violation of the obligation which enjoins 
care and caution in what we do, — is the want of such care 
as men of ordinary prudence would use under similar cir- 
cumstances, -^d. 
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NEW TRIAL. 



1. Motion for new trial. Citation of authorities, where the 
ground for th«j motion is newly discovered evidence. — Bee- 
he vs. Bt-ehe, 144 

2. In assumpsit on a promisory note secured by chattel mort- 
gagee, the defence being want of consideration for note and 
fraud in obtaining mortgage, when the mortgagee had sold 
the mortgaged property upon due public notice, and the 
verdict indicated that the jury had given the defendant 
the value of the property mortgaged, Htkl^ that the ver- 
dict was against law, and there being no objection to the 
charge of the Court, a new trial was s^ranted on payment of 
coats. — Kflhw CA. Delano. 40 



NOTE PAYABLE IX SPFX'IFIC ARTICLES. 

1. An agreement to pay a certain »um in specific articles at a 
price named, maybe discharged by the payment of that 
sum of money. Hence, in an action on such contract, the 
measure of damages is not the value of the goods at the 
time of the breach, but the amount of money specified in 
the contract, with interest after due. — Jonea /.•.^. Dimnivek. 

hi 

2. Where suit is brou'iht on an instrument whereby a party 
promised to pay a certain su:n, in specific articles, in 
monthly installments at a price named, the production of 
such instrument is not i)iima facie evidence of an existing 
indebtedness, but the plaintifl', in order to entitle him to 
recover, must show, affirmatively, that the defendant has 
not fulfilled his contract. 



N()ti(je;<)ftkt.\l. 

1, A notice of trial in cases appealed iVoji Justiees's (/ourt, 
signed by attorneys whose names have not been entered in 
the common rule book, will not. lie recoj^nized. -Ilutton ^'* 
Bafch, C8 

OUDEH. 
See Bill op ExceptilNS. 



[ 
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PAYMENTS. 



1. Application of — McWilhm* vs, J>avU, 145 



l>AttTmOx\ 1^EN( K 



I . C and R owned adjoining famia. By agreement between 
them, C was to keep up the east part, and R the west part 
of the division fence. Neither party complied with the 
agreement. R's cattle broke over the west part of the 
fence,upon iVfi\hM^9.1I^hT^ That R was liable t^ C for dama- 
ges.' — CnWfron rn. Reed. ' 150 



PERIRHARLE PROPERTY. 

1. *'Perishablf property/' in the statute providing for its sale 
(rbmp. Lau3t^ 1274,§47G7,') when seized under attach- 
ment means only property in its own nature perispable, and 
not property which by extraordinary ezposeure may be 
liable to loes or distraction, if so situated that its safety 
can be provided for by the attaching officer. — Oneida Na- 
tional Bank as. Paid!. 221 



PLEADINGS. 
Stc Egt'iTr Pleapixos— Promissory Notes. 

PRACTICE. 
Ste Abatement, 

PROBATE COURT. 

See JURismcTToN 7. 

PROCESS. 
S^e Time 1, 2, — Joint Defendant — Garnishee. 
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PROMISSORY NOTE, 



1. Adding tho namo of another drawer or maker to a bill or 
note, is a material alteration, such as will discharge the 
original party not consenting thereto.-^ J/i7/c?* vs. Finley. 

2. Wbere it was claimed that the payee named in a promis- 
sory note procured the signature of the maker while such 
maker was intoxicated, the intoxication being brought 
about by the payee named in the note, IMd^ That if the 
maker was so intoxicated as to be unconscious when he 
signed the note, such note would be Toid, even 'ta the 
hands of a hona fide holder. Id, 

3. The holder, without indorsement, of a promissory note 
payable to the order of the payee, may maintain an action 
thereon in his own name, but without prejudice to the 
owner's right of set-off or equities existing before the 
notice of the transfer. — Redmond vs, Stansbury, 124 

4. Sueing upon a promissory note, filing it with the Justice 
of the Peace at the time of joining issue, and producing 
it at the trial, is prima, facie evidenee of the plaintiff's 
ownership of the note. Id- 

5. K purchased before their maturity two notes executed by 
defendant. In an action brought by K, on the notes, and 
after verdict and an order of Court for a new trial, de- 
fendant for the purpose of denying the execution of the 
notes, asked leave to file an affidavit setting forth that the 
words, *' at ten per cent, interest,'* in each of the notes 
were forged. HeUi^ That the application would be 
>;ranted only upon condition that tho defendant should stip- 
ulate that the defence .so set up should go no farther than 
(o defeat the claim for interest accruing between the dat« 
and maturity of the notes, unless it should be found that 
K when he purchased, had notice of the alleged forgeries. 
— A^Vrfi//r.<. WiUey. 203 

R. Mala Fidcif. — Where a person purchasing within a fdr 
♦lays after its execution, from the payee, a note payable tci 
bearer, and knows the maker to be a responsible farmisr pf 
foreign birth and limited knowledge of EngHflh — the chnf - 
acter of the payee's business, that he is a transient, uu*- 
known and irresponsible vender of patenb, and buys such 
note without asking any questions, .and at a Urge discount, 
he is not a hjttnjhh purohatier — Soi/rf. vs. Gf^y^r. 7l 
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7. A purchaser who is told the maker clHims his note waK 
given without consideration nnd will not pay it, is not a 
bona Jid4 purchaser. Id, 

8. A defendant whu fails to deny the execution of a promis- 
sory note, at the time of pleading, will not be permitted 
to question it at the trial, even though there may appear, 
on the face of the instrument, some indications that it may 
have been altered. — Whfelrr vs. Toof. 44 

9. At the time of dedicating a church, A promised verbally, 
to pay 850 towards liquidating the indebtedness of the 
Society and to enable it to complete its church. B, a 
Trustee of the Society, had advanced moneys for. the 
Church, and A, in lieu of his promii^e to contribute money 
to the Sociejy, gave his note for 850 payable to JJ or 
hearer. In a suit on the note, HM^ That the considera- 
tion wa? fiufficient. and that B might recover in his own 
name Id. 
S^p Bona Fides — Notes Payable in Specific 
A'^Tirj-Es. 



QUANTUM MERUIT 

1. Where a person contracts to do a certain piece of work 
and furnish materials, and abandons his contract without 
fault of the other party, he will not be permitted, in a suit 
on a quantum meniU for his services and materials to re- 
cover a sum exceeding the contract price. In such C9b% 
the damaces to which he is entitled, is the value of the 
work done and materials furnished, not exceeding 
the contract price, less the coat of completing the 
work, and any uaniages the defcndabt uny have euhtaioed 
by reason of such failure. — Grtmeg rs. Ilutrard. 167 

2. Where such contract is abandoned through the fault of 
the cuiplovcr, the empioyoc may recover the value of his 
services aod materials ; and in determining the value uf 
such materials aud labor the contract of the parties may 
be considered, though buoh contract \» not, uecc^arily, 
conclusive Jd, 



KEDEMITIUN 

1. Where a complainant seeks to rpdeonM»^al estate c • " d 
by deed, absolute in form, but intended i.i a security, whkrh 
has been in the posession of the mortgagee for ivcr twenty 
yean*, the bill must show such /^ctsas w'll sustain . e con- 
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Teyance as a still subsisting securiti/ subject to redemption 
— sucb facta as brings tbe case witbin tbe statuotory ex- 
ceptions preventing tbe bar, or rebut tbe presumption 
arising from tbe lapse of time. — Taylor vs. LovelL 1 9 

2. Where a party wbo conveys property apparently in fee, but 
really as security, and fubsequentlv proposes to relinquish 
the right to redeem a ^portion of the property if. other 
property conveyed to secure the same debt should be re- 
conveyed, and the notes for the unpaid part of that debt 
surrendered, and where,in response to such proposition tbe 
re-conveyance was made and one of the notes re-delivered, 
and the original grantor became bankrupt before the sur- 
render of all tbe notes, i7e/(/,that equity will give effect to 
the agreement, when such original grantor attempts to en-, 
force his alleged right of redemption. Id 



REPLEVIN. 

lleplevin for a stock of groceries. — Ileld^ That where 
the quantity, kind and location of the property to be re- 
plevied is given on the writ so that no other property 
than that claimed can bo taken, the description is suffici- 
ently particular to comply with the statute, and protect the 
rights of the defendant. — Keyset vs. Warner, 229 

A return which shows the apraisement of goods replevied, 
to have been made on oath administered by the officer, to 
make a true appraisement, sufficiently shows in what man- 
ner in this respect the officer executed the writ. Id. 

Keplcvin under our statute, is a possessory action and may 
be brought against the agent of a party, if the property i.s 
actually in his posession, instead of the principal, whether 
the original taking of tb'e property was lawful or not — 
Stephens r«, Taylor. 95 

4. Defendants in suit on replevlin bond not liable until re- 
turn of execution in replevlin suit unsatisfied. — Eaton vs. 
Comphell. 10 

RESISTING OFFICER. 

1. A person who attempts to intimidate an officer by threats, 
and thereby to induce him to refrain from executing his 
official duty, is to be deemed guilty of opposing and resist- 
ing an officer, within the moaning of the statute. — People 
VM, Jones. VJ4: 



:^. 
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SECURITY FOR COSTS. 



! 



1. Under Sec. 4115, of Camp. Laws, a motion to r(H|uire the 
plaintiff to file security for costs, made at tbc third term 
after issue joined in tne cause^ without showing any reason 
for the delay, comes too late, and will be refused. — Sfyck 
vs. Wolcott, et at. 05 

2. Under the statute, the motion is addressed to the sound 
discretion of the Court, and when made at such a late day, 
without giving any special reason therefor, it can hardly 
be said to *' appear reasonable and proper " to grant it. Id. 

3. Even under Sec. 4113 requiring non-resident plaintiffs to 
have all writs and declarations endorsed before service 
thereof, by some sufficient person as security for costs, who 
is an inhabitant of the State, if the plaintiff negleet so ta 
do and the defendant do not apply promptly for the secur- 
ity, he will be deemed to have waived it. hi. 



SENTENCE. 

1. C was convicted, before a Justice of the Peace, of assault 
and battery, and sentenced to pay a fine of five dollars and 
costs within five days, and in default thereof to be inpris- 
oned ten days in the common jail. HM^ That the judg- 
ment should be reversed, the sentence being uncertain and 
conditional. — Cheesemanvs. PeopU. \?»% 

SET-OFFS. 

See Equity Jurisdiction. 

SHERIjFF. 

See Bond, 1, 2, 3, 

TAX TITLE. 

1 . The authority io tax being regulated by statute, the law 
must be strictly followed. — ^ Scott r<. Steames. Ill 

2. Where an assessment roll can not be found in the office of 
the Supervisor, it is prima faa* evidence that it never ex- 
isted. J^. 
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3. If the Overseer of Highways neglects to return to the 
Supervisor, under oath, the list of non-resident lands in 
his district, with amount of labor assessed thereon, and 
showing that the labor has Dot been performed or paid, the 
Supervisor has no authority to spread a tax upon the roll 
against the land. Presumption if not found in the Super- 
visor's office. Id, 

4. Assessment roll not signed, invalid. Jd. 

5. There is no statute making tax deeds for tax of 1840, 
prima facie evidence of regularity of proceedings prior to 
execution of the deed. A paper purporting to be an 
assessment roll for 1840, signed only by the Clerk, did not 
authorize the collection of the taxes mentidbed in the 
roll. Jd. 

6. The certificate attached to the roll must conform to the 
statute. Id. 

7. JS,r4:fsm\e Tax — Bttiermtnts. Id. 

TIMK. 

1. Where the statute requires service of process a certain 
number of days before the return day, both day of service 
and the return day must be excluded. — Sndl v9. Scott. 

108 

2. Where, by statute, an act is required to be done in any 
number of days less than a week, Sunday is to be 
excluded. Id. 



TOWAGK. 

1. The rule of the civil law giving the privilege of towing 
en the banks of navigable rivers., and that the privilege \a 
embraced in the public right of navigation, is at vanancc 
with the written American constitutional law, and by the 
common law the privilege of towage on the banks of such 
rivers was never given except upon the principle of com- 
penf^ation to riparian owners. — Reimold fjs. Moore. lo 

TRADE MARKS- 

J. No property can be acquired in words or marks which do 
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not denote the goods or property* or particalar place o f 
business of a person. Ilell^ accordingly, that no person. 
by prior use, can acquire an exclusive right to the u^e of 
the words <' Mammoth Wardrobe/' as a sign or designation 
ofa plaice where a large amount of clothing is kept. — Gray 
p*. Koch. Ill> 



TRANSFER OF CAUSE. 

1. Application by Foreign Insurance Co., doing business in 
the States, for transfer of cause to U. S. Court, denied. — 
Rote v&. Commercial Ins. Co, 104 

It is no ground for the transfer of a cause, under section 
3445 of the Compikd Laws, that the Judge of the Circuit 
Court has been consulted or employed as counsel in the 
cause, unless such cousultation or employment took place 
before the statute took effect. — Ladd vs. M. E. Chnrvh of 
Jt/tst Saginav:. 15i 

^. A commenced in the Circuit Court for the County of 
Wayne, against D and H. D then resided in N. Y. and 
ll in Wayne Co , Michigan. Pending the suit, U moved 
to Illinois. Defendants then apply, under Act of Congress 
approved March 2, 1867, to remove the cause to U. S. 
Tourt. Application denied. — Dusttn vs. Dickinnon'. »• 

TRESPASS. 

*V?« KxECUTJON. 



WATER POWER. 



*S>« CoNSTlTLTlON'AL TiAW 
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StrrLEMENT 

Page. 

Abatement— See Garnishee 

Administrator — Liability of, to next of kin of decedent. ..75 
Sales of real estate by, not to be attacked in collateral pro- 
ceedings on account of certain irregularities 63 

Alimony — What should-appear in application for 3 

Amendment of Declaration by Dept. Sheriflf after his term of 

office had expired, held erroneous D'J 

When made made by order of Court, if the record furnish 
data for applying it, no verbal changes in pleadings requi- 
red. 5/) 

Appeal from allowance of Administrator's account 1 08 

Appearance — People to appear by public officer designated by 

law 21 

The appearance of an attorney for a defendant is to be taken ' 
as prima facie evidence that he had authority toappcar.OD 

Application OF Payments 81 

Attachment — Dissolution of — what application to show — I?ur- 
den of proof on plaintiff, when application is made to dis- 
solve (II 

Bankruptcy — Construction of Sec. 25, of JJankruptey Act. 71 

JJiLLK IN Equity — When to be sworn to 101) 

Bill in equity dismissed, it appearing that complainant hns 

an adequate remedy at law T'.» 

Dismissed where matters in issue had bern litiuattd in :i 

court of law ^\'A 

To enforce parol agreement , :U) 
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Bill op ExcErrioNS — Settling of... ^... 80 

BonaFidks — Porckasc of lands 32 

CuTTixG OF Timber 84 

Stc Deed. 
Bond for appeal in forcible entry and detainer case — ac- 
tion on 7 

Bond of County Treasurer — To be treated as a statutory 
bond in an action against the Treasurer, even though the 
provisions of the statute have not been strictly complied 

with in relation to its approval 77 

Burglary — Breaking through grating over excavation adjoin- 
ing cellar window 44 

Certiorari brings up questions of law only SH 

Challenge of Jurqrs — Right of Court to reject juror C2 

Charge of Court as affected by statute of 1869 :i5, 80, 87 

A general objection to the char«;e of the Court does not 
come within the rule requiring assignments of error to be 

special 68 

Objections to, must be specific 60 

Sf^f Statement of Acci r.^ED. 
Circuit Court Cum MissroXEiis 

*So^ PlIOOFS, 

Circuit tTuD<JE — Need not, ncccs.sarily, re>iilo in hi.s Circuit 

at the time of his election 51 

Sic Fi .\'i)iX(!.s liv Circuit JuDr.s, 

I'lijikV Cei:tiki( ah: 

Condemnation oi !... : . i-oi: I.aj .: . > 118, 13- 

C0N8TITUTI0^'AL J^AW 

See Fai^e Impiiisonment, 
CoNVEYANXE of watcr power — Cons.. ■ tini of deed... 12 
Contract for sale of lands made by Iiusband of owner, oral 
ratification by wife — llule of damage for breach of 

by vendee # 17 

Construction of — cjuestion of damages 72, 111 

Cus's — Allowed for witnesses, though not sworn,when. ^-Double 

co>ts," mean simple costs and one half added Vd 

In Ibi'ciblo entry aud detainer, before Justice's of the 
r*acc '. 110 
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Bam— Construction of Sec. 5790, (7. L 69 

Damages — Punatory, effect of repealing law allowing, between 

verdict {ind judgment 2 

For breach of contract 17, 114 

Declaration — Description of lands in 39 

Where a declaration in treaspass lays the treaspass with a 
contimiendo and the plaintiff gives evidence of a treaspass 
prior to the time laid, he will be held to have elected ; his 
time will not be permitted to go beyond the period in the 
continuendo 19 

Deed — Kecital as to consideration, not evidence as against 

parties claiming adversely 48 

Deed signed by ILirrkon Sherman, but acknowleded by 
Uii'am Sherman, n t received as deed of Iliram 

Sherman 64 

To flow lands, cui;.- i iction of , 12 

Description not i^pecific, when aided by other recitals and 

facts 32 

Defective execution of 3G 

In a deed of lands belonging to the husband, though the 
wife join in the deed, with covenants, yet the covenants 
will be held to bo those of the husband alone. Declara- 
tion — Description of lands in, i^c, Allegation as to 

covenants 39 

Priority of record, burden of proof as to bona fide$ 

&c 32,48 

Discription in, not stating the State 32 

Acknowledgement of — certificate of Clerk 3G 

r)p:i»osiTiox — Notice of taking 30 

Sec EviDExcE — Time. 

Descent — Law of. 4 

Disagreement of Jury — Decision by Court on the evidence 
produced before Jury, irregular 75 

Discontinuance, as to one or more defendants, iu cases of 

tort, after verdict — Practice 11 

Discontinuance as to one defendant without amendment of 
declaration, effect of 53 

Divorce, for**extreme cruelty'' 34 
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K J ECTMBNT — DedbriptioQ^of lands, in declaration 53 

Controverting plaintiflTs title 14 

Descr i ption of lands in declaration G3 

*S« New Trial, Evidkncb. 

Elsctiox— I^iglicst number of rotes given Jbo., required to 
elect : .' 130 

Endorsement— .^« Evidence. 

EsTOPppEL — Vendor's title questioned 14 

By land contract 36 

Evidence — As to other offences committed by accused. Weigbt 

of, for jury 109 

Admissibility of in case of assault and battery 92 

Conduct and declarations of defendant in slander case. 87 

Objections to testimony taken by deposition 89 

In trespass to lands, acts of deft shown as bearing on 

question of disposition 72 

Endorsement of note by agent, — proof of 56 

Burden of proof in ejectment cases 109 

Secondary evidence contradicted 22 

The words *' equally within the knowledge of the deceased," 
as used in statute of 1861, relative to witnesses, do not re- 

for to written evidence 21 

AVc Testimony — Keceipt — Insukanci^ Policy — Deed — 
S LANDER — Impeachment. 

Exceptions to CaxRaB of Court 

See GnABGE of Court. 

False Imprisonment — When liable for lO:? 

AVhen action for may be brought — Malice defined. 87 

Fexces to be kept up by R, H. Companies !i 

Findings of fact by Circuit Judge 10t» 

Flowing Lands — Construction of Deed for 112 

FllAUDS 

See Promissory Notes. 

Frauds, Statutes of — Certain undertaking held not to be 
within 60 

(1 ARNiSHEE — Plea in abatement when required 129 I 

Highways — Encroachment on 2, 5 

Imi»bachment — Support of witness sought to be impeached by 
showing his statements on former occasions G 
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Indorskr ;.• 

See PROMisaoEY Notes. 

* 

Insuraxcs Folic r — Applications for^— Rep resdn tat ions of* in- 
sured — ^parol evidence in explanation of application 20 
Second iosurance without consent of the company first 
insuring ^... 9'i 

IxTERPRETKK— May be next friend of infant plaintiff,.. 107 

Interlocutory Ordei: — No appeal from 1 

iRRsaULARiTr in service of summons, how waived 20 

Joint Action against defendants — Effect of discontinuance as 

to one. without proper amendment of pleadings, &c. 55 
Judicial Notice will be taken as to who are State and Deputy 

State officers 77 

Judgment — The judgment of a Justice can not be reviewed 

without having his return in full before the Court, and a 

case made which does not embody it is fatally defective lOfl 
Jurisdiction — Presumption as to judgments of inferior 

tribunals 07 

Jurors — Qualifications of. OC 

Ilight of Court to reject, though not challenged .... 02 
Limitations — Statute of — Construction as to actions to recover 

lands 45 

Non-residents — Effect of occasional returns to this 
State 41 

License — St;e Trespass 

Married Woman— Joining with the husband in deed of land 
belonging to him, does not make her liable on the 

covenants contained in such deed 31) 

Liable for goods purchased by her in her own name, lor 

use of family 41 

Not liable on note signed by her as surety 25 

Witness^ in criminal proceedings against a party for 
adultery with her 

.Moderator of School District — Removal of 1) 

Mortgage — Satisfaction of successive mortgages, order of 11 *> 

Given on sale of land to secure purchase money, how far 

defence on account of failure in quantity of land allowed. 

- Rights of assignee. <t«5 ^3 
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XewspaPkr — V/here published 13 

New -Trial under 8tfttute, in ejectment 23 

Nox-lMPRisoxMExy Act Constitutional — Proceedings 

under 103 

Notice — see Time 

Okder — Interlocutory order — no appeal from 1 

Order of School Director — Upon whom to be drawn.... 58 

Parol Agreement — Bill to enforce. 30 

Principal and Agent — Liability of principal for trespass of 

agent or servant. Kelation of master and servant. 98 

Polling Jury — Right of accused to, when verdict 

sealed CO 

I 

Presumption of facts after verdict 7 

Proofs — How taken before Commissioner 36 

Burden of, not changed in ejectment cases on trial had 

after restitution 36 

Promissory Note — Not valid until delivered 20 

In suit by endorsee, what proof required ........ 5G 

To bind maker, he must have inf aided to make a note 41) 
Alteration of. so as to make it a forged instrument. 46 

An instrument in a certain form, held not to l)e 115 

Liability of indorscr • 89 

llAiLROAns — S'v? (Condemnation of lands i-oh Railroads. 

Receii*t — Proof by parol, of payment 17 

IvECORDs, as evidence 1) 

Replevin — That plaintiff had no right to possession, itc , 

rhown under general issue 102 

Seal — Tlic want of a seal to an execution does not render it 

void, and such execution may be amended 9!) 

.Slaniikr — Evidence as to admission by defendant .....'. 43 
Statement of Accuskh — Charge of the Court with reference 

to 25 

Summons — Irregularity in service of, when waived. ... 20 
Statute OF Frauds- -Certain promises not void, under. 58 
Statute of Limitations— Day of entering judgment exclu 

ded, in computation of time 69 

Testing Writ 106 

Testimony — How taken in equity cases by master, &c., 30 
Of deceased witness, substance only, required 20 
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Timber — Where cut in good faitli, yet without right, form of 
action for . 84 

Time— Computation of with reference to service of notice. 99 
With reference to statute of limitations 69 

Title of vendor of lands, presumed -- . ^ 5 

Township Board — Town Clerk not to act as member of, 
when interested 86 

Trespass — Declaration in 19 

llevocation of license 72 

Sac Evidence 

Trusts — Construction of statute 70 

Verdict — The fact that a respondent consents to a scaled ver- 
dict does not ])reclude him from the inquiries that would 
otherwise be admissible in pollinp; the jury 6^ 

Waiver — S*ie ,Si;mmon?«. 

Witness — Examination of as to matters not material to the 

issue — Discretion of the Court 42 

Competency of wife of complaining: witnc.'s, in case of 

adultery f» 

Miy read whitlc of paper before swcarini; as to his signa- 
ture : - -0 

l>ias of, proper to be shown 36 

Tin* pi-cci-i.' language of a deceased person who testified on 

:j Itinner trial not required-substance sufficient 2(1 

Cross-examination — Di^^•crction of Judge 9i[> 
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